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Why Safe Harbors and Immunities Matter (1)




Why Safe Harbors and Immunities Matter (2)
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Why Safe Harbors and Immunities Matter (3)




Designing Effective Safe Harbors/Immunities

e Minimal Formalities/Prerequisites
e Brevity

e Global Preemption

e No Weasel-Words

e Specifically Described Scienter

e Quick Resolution

e Sanctions for Bogus Claims
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Case Study #1: 47 USC 230

e Formalities/Prerequisites = none

e Brevity = 26 words in key operative provision (843 total)
e Preemption = everything but federal crimes, IP, ECPA

e Weasel-Words = 230(c)(2) refers to “good faith”

e Scienter = irrelevant

e Resolution = typically motion to dismiss

— Roommates.com II: “If you don’t encourage illegal content, or design your
website to require users to input illegal content, you will be immune”

— Roommates.com lll: Roommates.com never dealt with illegal content

e Sanctions = when combined with anti-SLAPP f’,\
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Section 230 Results
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Case Study #2: DMCA

e Formalities/Prerequisites = extensive
e Brevity = 4,104 words

e Preemption = only federal copyright
— UMG v. Grooveshark: common law copyrights not covered

e Weasel-Words/Scienter = actual knowledge + “red flags” +
willful blindness + inducement

e Resolution = summary judgment or more
e Sanctions = negligible
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Section 512 Results (1)
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Section 512 Results (2)
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Google Spent $100 Million Defending Against
Viacom's $1 Billion Lawsuit

a ERICK SCHONFELD ¥

Thursday, July 15th, 2010 0 Comments

How much did Google spend to fend off Viacom's $1 billion copyright 1 A
lawsuit? On today's earnings call, CFO Patrick Pichette revealed Santa Clara
University

that Google's legal bills for the case amounted to 5100 million, and
that was before it went to trial.




Section 512 Results (3)
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decisive and clear (well, as clear as the 9th Circuit gets...) opinion interpreting the crucial
512(c) safe harbor. This opinion is so comparatively lucid that | plan to substitute it into my
Internet Law reader next Fall as a replacement for the lo v. Vech and Viacom v. YouTube district
court rulings.

ir. Dec. 20,
r and attorneys’

Attornevs At Law
www. CaliformaAttor.
Califormia State Bar
As=sociation. Certified
Attorney Eeferral
Service

AdChoices [
But also make no mistake: this case reminds us why we need to strike a fair balance between
rightsowners and technology providers, or else our system will break down. This case's real
result is that Vech is legal, but veoh is dead—killed by rightsowner lawfare that bled it dry.
Meanwhile, rightsowners wrongly assessed the legality of Vech, but the worst consequence they
suffered was overpaying their lawyers. Indeed, UMG isn't liable under 17 USC 512(f) for sending
bogus takedown notices becguse they never sent any notices at all., nor is UMG liable for Veoh's
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e Safe harbors/immunities make winners

e ....and losers...

e and create new incumbents
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