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Foreword

For decades, the American Bar Association Commission on Women in the Profession
(“the Commission”) and the Minority Corporate Counsel Association (“MCCA”)
have worked tirelessly to combat gender and racial bias in the legal profession.
Nonetheless, statistics on women’s advancement have not changed appreciably

over the years. In 2016, the Commission and MCCA partnered with the Center

for WorkLife Law at the University of California, Hastings College of the Law to
conduct research to understand further law firm and in-house lawyers’ experiences
of bias in the workplace. This new research confirms that many of the traditional
diversity tools we have relied upon over the years have been ineffective, and the
findings have served as the foundation in developing the next generation of diversity
tools that you will find in You Can’t Change What You Can’t See: Interrupting
Racial & Gender Bias in the Legal Profession.

The first part of this research report details four main patterns of gender bias,
which validate theories that women lawyers long have believed and feelings they
long have held. Prove-It-Again describes the need for women and people of color
to work harder to prove themselves. Tightrope illustrates the narrower range of
behavior expected of and deemed appropriate for women and people of color, with
both groups more likely than white men being treated with disrespect. Maternal
Wall describes the well-documented bias against mothers, and finally, Tug of War
represents the conflict between members of disadvantaged groups that may result
from bias in the environment.

The second part of the research report offers two cutting-edge toolkits, one for law
firms and one for in-house departments, containing information for how to interrupt
bias in hiring, assignments, performance evaluations, compensation, and sponsorship.
Based upon the evidence derived from our research, these bias interrupters are small,
simple, and incremental steps that tweak basic business systems and yet produce
measurable change. They change the systems, not people.

Considerable time, energy, and money were invested to develop persuasive proof of
why we need to take a different approach to diversity issues and to develop the toolkits
that can be used to make those changes. Taken together, the survey results serve as a
reminder of the importance of the connections we make between individuals. Through
sharing, we are reminded that we are not alone in our experiences in the workplace,
and that is an important first step in making the work environment more inclusive and
welcoming.

Jean Lee, President and CEO
Minority Corporate Counsel Association

Michele Coleman Mayes, Chair, 2014-2017
ABA Commission on Women in the Profession

2 You Can’t Change What You Can’t See



Acknowledgments

The ABA Commission on Women in the Profession and the Minority Corporate
Counsel Association would like to thank the following individuals for generously
donating their time to this important project.

Working Group Members*
Ricardo Anzaldua, MetLife (Retired)

Kara Baysinger, Dentons

Lois Bingham, Yazaki North America, Inc.

Jennifer Daniels, Colgate-Palmolive Company

Kathryn Fritz, Fenwick & West LLP

Julie Gruber, Gap Inc.

Stasia Kelly, DLA Piper

Kim Koopersmith, Akin Gump Strauss Hauer & Feld LLP
Nancy Laben, Booz Allen Hamilton

Wendi Lazar, Outten & Golden LLP

Wally Martinez, Hunton & Williams LLP

Erika Mason, Constangy Brooks, Smith & Prophete LLP
Lorelie Masters, Hunton & Williams LLP

Rick Palmore, Dentons

Tom Sabatino, Aetna

Mark Roellig, Massachusetts Mutual Life Insurance Company
Tom Sager, Ballard Spahr LLP

James Silkenat, World Justice Project

Mary L. Smith, Illinois Department of Insurance

Grace Speights, Morgan Lewis Bockius LLP

Laura Stein, The Clorox Company

D. Jean Veta, Covington & Burling LLP

Robert Weiner, Arnold & Porter Kaye Scholer LLP
Joseph K. West, Duane Morris LLP

Kathleen J. Wu, Andrews Kurth Kenyon LLP

* Organizations listed were current as of 1/03/2018.

You Can’t Change What You Can’t See




Additional Acknowledgments

A heartfelt thank you to Michele Coleman Mayes and Jean Lee for their leadership in
shepherding this project.

A special thank you to Joseph K. West for his support of this project, which allowed
it to move forward.

Thank you to Michelle Gallardo and Elaine Johnson James for the energy and effort
they devoted to this project as Co-Chairs of the Bias Interrupters Committee.

Thank you to staff members Melissa Wood and Lynnea Karlic for their indispensable
assistance on the Bias Interrupters Project.

Thank you to Microsoft Corporation and Walmart for their early support in
completing this project.

4 You Can’t Change What You Can’t See




Executive Summary

This report is the first of its kind to provide a comprehensive picture of how implicit
gender and racial bias—documented in social science for decades—plays out in
everyday interactions in legal workplaces and affects basic workplace processes such
as hiring and compensation.

In April 2016, the American Bar Association’s Commission on Women in the
Profession, the Minority Corporate Counsel Association, and the Center for
WorkLife Law at the University of California, Hastings College of the Law launched
a survey seeking to understand in-house and law firm lawyers’ experiences of bias

in the workplace: 2,827 respondents completed the survey, and 525 respondents
included comments.

The survey asked respondents whether they had experienced the patterns of gender
and racial bias that have been documented in decades of experimental social
psychology studies. In addition, the survey asked whether attorneys had experienced
implicit bias in basic workplace processes (hiring, assignments, business development,
performance evaluations, promotions, compensation, and support). Also included
was a series of questions about sexual harassment.

To examine how bias affects workplace experiences in the legal profession, we
compared the reported experiences of women of color, men of color, white women,
and white men. This report shares the survey findings and paints a picture of

how bias affects law firm and in-house attorneys. All differences discussed in the
following text are statistically significant unless otherwise noted.

Women and people of color reported Prove-lt-Again
(PIA) and Tightrope bias

Prove-1t-Again. Women of color, white women, and men of color reported that they
have to go “above and beyond” to get the same recognition and respect as their
colleagues.

e Women of color reported PIA bias at a higher level than any other group, 35
percentage points higher than white men.

e White women and men of color also reported high levels of PIA bias, 25 per-
centage points higher than white men.

e Women of color reported that they are held to higher standards than their col-
leagues at a level 32 percentage points higher than white men.

Mistaken for janitors? Men of color and women of all races receive clear messages
that they do not fit with people’s image of a lawyer.

e Women of color reported that they had been mistaken for administrative staff,
court personnel, or janitorial staff at a level 50 percentage points higher than
white men. This was the largest reported difference in the report.

You Can’t Change What You Can’t See S




e White women reported this bias at a level 44 percentage points higher than
white men, and men of color reported this bias at a level 23 percentage points
higher than white men.

Tightrope. Women of all races reported pressure to behave in feminine ways,
including backlash for masculine behaviors and higher loads of non-career-enhancing
“office housework.”

e White women reported doing more administrative tasks (such as taking notes)
than their colleagues at a level 21 percentage points higher than white men, and
women of color reported doing more of this type of office housework at a level
18 percentage points higher than white men.

Significant bias against mothers reported—and against
fathers who take parental leave

Maternal Wall. Women of all races reported that they were treated worse after

they had children; that is, they were passed over for promotions, given “mommy
track” low-quality assignments, demoted or paid less, and/or unfairly disadvantaged
for working part-time or with a flexible schedule. Women also observed a double
standard between male and female parents.

e White women reported that their commitment or competence was questioned
after they had kids at a level 36 percentage points higher than white men.
Women of color reported this at a level 29 percentage points higher than
white men.

About half of people of color (47% of men of color and 50% of women of color) and
57% of white women agreed that taking family leave would have a negative impact
on their career. 42% of white men also agreed, indicating that the flexibility stigma
surrounding leave affects all groups, including majority men.

Bias is pervasive throughout lawyers’ work lives

Most of the biggest findings of the survey had to do with bias existing in the basic
business systems of attorneys’ workplaces. Women and people of color reported
higher levels of bias than white men regarding equal opportunities to:

e Get hired

e Receive fair performance evaluations
e Get mentoring

e Receive high-quality assignments

e Access networking opportunities

¢ Get paid fairly

e Get promoted

In other words, gender and racial bias was reported in all seven basic workplace
processes.
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Women of color often reported the highest levels of
bias of any group

In almost every workplace process, women of color reported the highest levels of
bias. For example:

e Women of color reported that they had equal access to high-quality assignments
at a level 28 percentage points lower than white men.

e Women of color reported that they had fair opportunities for promotion at a
level 23 percentage points lower than white men.

As a trend throughout the report, we often found that women of color reported the
highest levels of bias overall.

Bias in compensation

The gender pay gap in law has received significant media attention, but much less
attention has been paid to bias in compensation systems. Large amounts of bias were
reported by both white women and women of color, and these were some of the
widest gaps in experience described in the report:

® Women of color agreed that their pay is comparable to their colleagues of similar
experience and seniority at a level 31 percentage points lower than white men;
white women agreed at a level 24 percentage points lower than white men.

¢ Similarly, when respondents were asked if they get paid LESS than their col-
leagues of similar experience and skill level, women of color agreed at a level
31 percentage points higher than white men, while white women agreed at a
level 24 percentage points higher than white men.

The racial element of the gender pay gap is rarely discussed and demands closer
attention.

In another surprising finding, in-house white women reported roughly the same level
of compensation bias as their law firm counterparts. With so much attention placed
on the partner pay gap, in house is thought to be a more equitable environment for
women in terms of pay. These data suggest that may not be the case.

Differences between law firm and in-house lawyers’
experiences reported

Women of all races and men of color reported lower levels of bias in house than in
law firms, whereas white men reported lower levels of bias in law firms than in house.

Sexual harassment

About 25% of women but only 7% of white men and 11% of men of color, reported
that they had encountered unwelcome sexual harassment at work, including
unwanted sexual comments, physical contact, and/or romantic advances. Sexist
comments, stories, and jokes appear to be widespread in the legal profession: more
than 70% of all groups reported encountering these. Finally, about one in eight white
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women, and one in ten women of color, reported having lost career opportunities
because they rejected sexual advances at work.

Although implicit bias is commonplace, it can be
Interrupted

Implicit bias stems from common stereotypes. Stereotype activation is automatic: we
can’t stop our brains from making assumptions. But stereotype application can be
controlled: we can control whether we act on those assumptions. We’ve distilled that
research in our Bias Interrupter Toolkits, available at the end of this report. These
Toolkits provide easily implementable, measurable tweaks to existing workplace systems
to interrupt racial and gender bias in law firms and in-house departments. Many bias
interrupters will help individuals with disabilities, professionals from nonprofessional
families (“class migrants”), and introverted men, in addition to leveling the playing field
for women and attorneys of color.
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Introduction

“Being a minority woman lawyer in a male dominated industry is
difficult. The continued lack of support, respect, and compensation
is draining and enraging.”

—Black woman, in-house lawyer

Since 1970, the legal profession has more than doubled in size.! One of the main
factors for this increase is the entrance of women into the profession. Whereas
women comprised only 3% of lawyers in 1971, today women make up 36% of the
legal profession.?

In 1970, black lawyers were just 1.3% of the legal profession and Latinos less than
1%. Today, 5% of lawyers are black, 4% are Latino, and 3% are Asian Pacific
American®*—numbers that have barely changed since the early 2000s.* People of color
remain underrepresented in the legal profession although they comprise almost 27%
of J.D. recipients.’

Though the total number of women and people of color in the legal profession

has increased overall, most diverse lawyers remain stuck in the lower ranks of the
profession. Only 18% of equity partners are women, which is only 2% higher than it
was ten years ago.® Only 7.5% of law firm partners are people of color, which is less
than 5% higher than it was twenty-four years ago.”

In response to this lack of diversity, law firms and legal departments have invested
considerable resources in diversity trainings and other measures,® such as mentorship
programs and employee resource groups. Diversity efforts largely have been
unsuccessful.” Women and people of color are not advancing through law firms and
legal organizations in the manner or at the pace of majority men’s continued advance.!°

The glass ceiling for women has been documented for decades,!' as has the lack

of progress for attorneys of color.!> Women of color are leaving the profession at
alarmingly high rates: 75% leave by their fifth year and 85% before their seventh
associate year.!” That attrition rate, which is the highest of any group, has remained
consistent since at least the late 1990s."

This study differs from previous studies for several reasons. One reason is that it uses
a unique methodology. Long-established literature in experimental social psychology
documents both racial and gender bias by means of laboratory studies. Typically,
these are matched resume studies, in which the same resumes, some bearing male

or white-sounding names and others bearing female or African American-sounding
names, are reviewed. These studies have documented implicit bias over and over, but
they raise an obvious question: Do they describe what actually happens at work?

A few experimental studies attempt to answer this question. One asked law firm
partners to evaluate a memo by a third-year associate.’” Each partner evaluated the
exact same memo, except half of the partners were told the associate was white and
half were told the associate was black. The partners found 41% more spelling errors
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in the memo they thought was written by a black associate. Partners graded the white
author as having “potential” and being “generally good” and graded the black author as
needing “lots of work” and “average at best,” even though the memos were identical.

An important study about the legal profession is the 2006 report by the American Bar
Association’s Commission on Women in the Profession titled Visible Invisibility: Women
of Color in Law Firms. It was the first study in the legal profession to focus specifically
on the experiences of women of color (prior studies had focused on either women or
people of color). The Visible Invisibility report surveyed a national sample of lawyers

to try to understand the experiences of women of color in law and to understand why
the attrition rate for women of color in the profession was so high. In doing so, it
revealed that women of color reported hostile work environments and little access to
opportunities to advance or receive support, compared to white men.” The results of this
study were startling. When writing this report ten years later, we wondered “have things
gotten better?” We often refer to Visible Invisibility as a benchmark to assess how much
the experiences of women of color have—or have not—changed.

Experimental studies rarely involve practicing attorneys. Most experimental studies
involve college student subjects; the obvious question is whether the kinds of bias
documented in the laboratory occur in actual legal workplaces. The Center for
WorkLife Law developed the Workplace Experiences Survey, which is a ten-minute
survey designed to assess whether the patterns of implicit bias documented in
experimental studies are occurring in today’s workplaces—and to document which
specific business systems are affected. For this report, we asked attorneys whether
they had encountered the kinds of bias documented in experimental studies during
their careers. Then we compared the answers of white women, men of color, women
of color, and white men.

We put special focus on the experiences of women of color, building on the work of
Visible Invisibility and other studies that have shown that the experiences of women
of color differ from both white women and men of color.!* One-way ANOVAs testing
differences between racial groups showed that in some instances, Asian women
reported statistically significant differences in experiences when compared with other
women of color (black women, Latina women, women of other races.) To present

as full a picture as possible, we reported these findings throughout the report where
significant differences arose.

We found precisely the same kinds of bias that have been documented so often in
the lab. The Workplace Experiences Survey provides a vivid picture of the everyday
workplace interactions that can create an unwelcoming climate for white women, for
men of color, and especially for women of color.

The Workplace Experiences Survey also tested for bias in basic workplace processes:
hiring, assignments, business development, performance evaluations, promotions,
compensation, and support. Our study was designed to compare law firms with in-

* In this report we use the terms white men and majority men interchangeably.

1 Comparisons between Asian men and Black men, Latino men, and men of other races are
available upon request. A technical appendix with means tables used in ANOVA calculations
is available at http://www.worklifelaw.org/projects/women-in-the-legal-profession/
biasinterrupters.
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house legal departments. We found that attorneys from different demographic groups
experienced workplace processes in different ways.

Both in law firms and in house, we found important parallels between patterns of
racial and gender bias. Three of the four basic patterns of bias are triggered by race
and by gender: Prove-It-Again, Tightrope, and Tug of War. A fourth type of bias,
triggered by parenthood, affects not only women and people of color but also white
men. Women of color often reported the highest levels of bias of any group, especially
for Prove-It-Again and workplace processes.

Prove-lt-Again bias has been documented in studies for more than forty years.!” The
studies show that women and people of color often need to provide more evidence of
competence than majority men in order to be seen as equally competent.'® Prove-It-
Again bias stems from the fact that when most people think of a lawyer, a white man
comes to mind. Because women and people of color don’t fit that image, they often
have to prove themselves more than majority men do.

All groups stereotyped as less competent than majority men will encounter Prove-It-
Again bias. Studies have documented that not only women and people of color but
also individuals with disabilities and professionals from blue-collar backgrounds
(class migrants) tend to encounter Prove-It-Again problems.”

Tightrope bias. Prove-It-Again bias stems from stereotypes about how certain groups
do behave; Tightrope bias stems from stereotypes about how certain groups should
behave. The Workplace Experiences Survey found that often a narrower range of
behavior is accepted from women and people of color than from white men."” Most of
the forty years of research on Tightrope bias examines gender dynamics.?’ Prescriptive
stereotypes mandate that women should be modest, self-effacing, and nice—good
team players. Prescriptive stereotypes mandate that men should be direct, assertive,
competitive, and ambitious—leaders. Consequently, the kind of competitive, assertive
behavior needed to get ahead in the law often is more readily accepted in men than

in women.?! Women often walk a tightrope between exhibiting the kind of behavior
expected of women and the kind of behavior expected of lawyers.

The Workplace Experiences Survey found that a similar phenomenon is triggered by
race. Not only women of all races but also men of color felt less free to express anger at
work compared to white men.

* Researchers Lauren Rivera and Andras Tilcsik sent more than three hundred fictitious
resumes to 147 top law firms. “All applicants were in the top 1% of their class and were

on law review” and had identical (and impressive) work and academic achievements. The
researchers also inserted subtle cues about social class “via accepted and often required
portions of resumes: awards and extracurricular activities.” For example, the lower-class
applicant was listed as enjoying pick-up soccer and country music and volunteered as a
mentor for fellow first-generation college students, whereas the upper-class applicant enjoyed
sailing and classical music and volunteered as a generic student mentor.

The employers overwhelmingly favored the higher-class man: over 16% of his resumes
resulted in a callback. Only about 1% of the lower-class man’s resumes did so, even though
he was just as qualified. Unfortunately, this study was published after our survey ended, and
we did not ask about social class.

You Can’t Change What You Can’t See 11




The bottom line: both women and people of color have been invited into today’s legal
workplaces, but the kinds of behaviors white men exhibit in order to get ahead are less
likely to be accepted from other groups. Instead, women and people of color are more
likely than white men to report that they are expected to be “worker bees” who keep
their heads down but do not seek the limelight.

Maternal Wall bias is triggered by motherhood, and once triggered, it can be the
strongest form of bias. More than twenty years of studies show that motherhood can
trigger negative competence and commitment assumptions.?? In addition, mothers
walk a special tightrope: if they work too much, they may be seen as bad mothers;

if they work too little, they may be seen as bad workers. Our survey found that this
type of bias can affect fathers too.

Tug of War bias occurs when bias against women or people of color creates conflict
within each group. For example, if there is a slot for only one woman, women may
compete against each other to claim that one spot—a pure example of how gender
bias in the environment fuels conflict among women. Similar dynamics sometimes
affect people of color.

Each of these four types of bias can influence workplace processes
such as hiring, performance evaluations, and compensation. The Bias interrupters
first goal of this report is to pinpoint how bias affects workplace

interactions. The second goal is to introduce bias interrupters that

are small tweaks

organizations can use to interrupt the constant transmission of to existing systems
bias through basic business systems. Bias interrupters are small that interrupt bias in
tweaks to existing systems that interrupt bias in an evidence- an evidence-based,

based, metrics-driven way. This approach to eliminating bias
is very different from traditional bias trainings. Indeed, bias
interrupters often work without ever talking about bias.

metrics-driven way.

We all have biases. Now it’s time to interrupt them.

About This Study

This study was commissioned by the ABA Commission on Women in the Profession
and the Minority Corporate Counsel Association. The Center for WorkLife Law at
the University of California, Hastings College of the Law designed and implemented
the survey and analyzed the survey data. The survey consists of fifty-two Likert
scale questions and twenty-five demographic questions. The Likert scale questions
were based on social science studies documenting implicit bias in the workplace.”
The Workplace Experiences Survey asked whether respondents had experienced
bias during the past five years of their career. Survey respondents rated fifty-two
statements on a 6-point scale from strongly disagree to strongly agree. This is the first
comprehensive attempt to measure whether lawyers report having experienced the
kinds of bias that are documented in experimental studies.

* A bibliography is online at www.biasinterrupters.org.
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The survey was distributed between April and June of 2016 through the membership
mailing list of the ABA, MCCA, and minority bar associations, such as the Native
American Bar Association, the National Asian Pacific American Bar Association, and
the Asian American Bar Association. We received 2,827 completed responses. Of the
respondents, 63% are women, 28% are people of color, 74% are law firm lawyers,
and 63% are below fifty-five years old.

For this report, we conducted group difference comparisons using the Likert scale
data. We conducted one-way between subjects ANOVAs for each DV and post-hoc
comparisons using the Tukey HSD test. All significant group differences noted in
the paper used this method. However, in the text and charts, we collapsed responses
to the Likert scale questions into two categories: “agree” (which includes responses
“strongly agree,” “agree,” and “somewhat agree”) and “disagree” (which includes
responses “strongly disagree,” “disagree,” and “somewhat disagree”). This choice
was made with our intended audience in mind to allow us to discuss the data in a
way that promotes ease of understanding.’

The Workplace Experiences Survey also asked four questions regarding sexual
harassment. Three of them are on a different metric from the rest of the survey.

The three questions covered three main types of sexual harassment and asked the
respondents about the frequency of encountering them (never, rarely [once/twice per
year], somewhat frequently [once/twice per month], frequently [once/twice per week],
very frequently [several times per week], and daily). Thanks to Jennifer Berdahl of the
University of British Columbia for allowing us to use the three questions she developed.

Throughout the report, we discuss the differences among the responses of different
groups. To maintain consistency and promote accessibility to our audience, we
developed the magnitude scale' set forth below:

Difference (D) in Percentage Points

D<=9.32 (at and below Small Slightly (higher/lower)

20 percentile]

9.32<D<=13.6 (between Medium Higher/lower

20 and 40 percentile)

13.6<D<=23.24 (between large Considerably (higher/lower)
40 and 80 percentile)

D>23.24 (above 80 percentile) Very large Substantially (higher/lower)

Finally, 525 survey respondents included comments with their survey. The comments
were used throughout the report as qualitative evidence to support or further
illustrate quantitative findings. Comments from the survey are indented and in
quotation marks.

We begin with the results under the four patterns of gender bias.

* A technical appendix with means tables used in ANOVA calculations is available at
http://www.worklifelaw.org/projects/women-in-the-legal-profession/biasinterrupters.

T Methodology for the magnitude scale: we pooled the group differences together (using the
percent agree/disagree difference between white men, white women, men of color, and women
of color on each question) and noted percentiles of all the statistically significant differences.
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Prove-It-Again

"I feel men still don't respect women in the workplace like they
respect men. . . . We have to work harder and deal with more,
for less pay. . . . | was passed over time and time again for
promotions. | left and started my own firm, because | felt it was the
only way | might achieve my career goals.”

— White woman, firm lawyer

Prove-It-Again bias is very common. One survey found that two-thirds of women
have experienced it.?*> One reason it is so pervasive is that what pops into most
people’s minds when they think of a successful lawyer is a white male.?* People
of color and women aren’t as good a fit,?* so they need to work harder to prove
themselves. This lack of fit was reflected in comments such as this one:

"Old white men know what a successful lawyer looks like: an
old white man. VWhen they see a woman, or a person of color,
they *know* that's not a successful lawyer.”

—Male, race unknown, firm lawyer

Because majority men fit the stereotype of a good lawyer, they typically have to
provide less evidence of competence than people of color and women in order to

be judged as equally competent.?® Because high competency is part of the male
stereotype, and low competency is part of the female stereotype,?” when a woman
produces strong work, the stereotype of low-competency sometimes leads her

to be judged more harshly.?® On the other hand, majority men’s work product is
“presumed to be competent, their mistakes understandable, and their work ethic
unquestioned.”?” Women and people of color are not afforded such privilege, and as
such are often forced to repeatedly demonstrate their commitment and competence.
This can feel exhausting and demoralizing;:

"The bar to advancement has been moved several times, and each
fime the expectations change, there is no "credit’ given for the fact
that | was there when the expectations were very different than the
current ones, so | feel like | am always running fo stay still.”

— White woman, firm lawyer

“The disparity has made me regret ever going fo law school. It i[s]
very disheartening to get to a point, know that you do excellent
work, but are just not wanted and treated like crap because you
are a black woman.”

—Black woman, firm lawyer
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Have to prove themselves more than colleagues
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Figure 1

The Workplace Experiences Survey data show that women and people of color
reported experiencing Prove-It-Again bias.

Women of color reported PIA bias at the highest level, 35
percentage points higher than white men (see Figure 1)." White Women of color
women and men of color re?porte.d almost the exact same level of reported PIA bias
PIA bias, 25 percentage points higher than white men. Overall, at the highest level,
we see that women and people of color feel they have to prove 35 i
themselves substantially more than white men to get the same : percen age
level of respect and recognition as their colleagues. points higher than

Looking closer at women of color, we found that black women, white men.

Latina women, and women of other races reported higher levels of
bias than white and Asian women (who reported similar levels of

bias).

Survey comments illustrated the situation of women of color in the workplace:

* To reiterate our methodology for those who may have skipped that section, group
differences were calculated using Likert scale data, but findings are discussed using
percentages for clarity and ease of understanding. Only significant findings based on mean
differences are discussed in the report. For those who do not regularly deal with statistical
data, a percentage point is the simple numerical difference between two percentages and a
percentage is a number or ratio expressed as a fraction of 100.
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"Being a minority woman means your intellect is systematically
discounted and caucasian hetero men are unfailingly trusted no
matter their competency. | felt like | was constantly trying fo prove
myself no matter how impeccable my work product was.”

—Woman, race and workplace unknown

Higher standards

Double standards in the workplace have been documented for decades.*’ Blind resume
studies show that double standards are often applied to women and people of color.?!
One study gave participants two identical resumes, one with an African American—
sounding name (Jamal) and the other with a white-sounding name (Greg). Jamal needed
eight additional years of experience to get the same number of callbacks as Greg.*

The Workplace Experiences Survey found this effect reported in actual workplaces

for both race and gender (see Figure 2). Women of color again reported bias at the
highest level. Women of color agreed that they are held to higher standards at a level 33
percentage points higher than white men. Men of color and white women also reported
being held to higher standards at a level considerably higher than white men. One white
woman commented:

“In a male-dominated field | am clearly held to a different standard
and freated in a different way, although others may not do this

intentionally.”
— White woman, firm lawyer
Held to higher standards
/0.00% o736,
65.00%
60.00%

5/7.60%
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Figure 2
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|deas valued

Another Prove-It-Again effect is that majority men’s ideas gain respect at a higher
level: 91% of white men and 89% of men of color surveyed thought that their ideas
are valued in the workplace (see Figure 3).

Women of color agreed that their ideas were valued at a level 13 percentage points
lower than white men; white women’s agreement was 9 percentage points lower.

The good news is that most groups feel that their ideas largely are respected at work,
although we see a clear gender effect: women feel their ideas are less respected than
their male colleagues.

|ldeas valued

25.00%

?1.45%

88.80%

20.00%
85.00%
82.20%

80.00% /8.40%

75.00%

/0.00%

M White Men B White Women B Men of Color B VWomen of Color

Figure 3

Stolen idea
Others often get credit for ideas women originally offered. If a brilliant idea
Often termed the “stolen idea,” this is an example of stereotype is offered in a
expectancy: we see what we expect to see. If a brilliant idea is meeting, we are

offered in a meeting, we are more likely to implicitly associate that

. . . more likely to
idea with a white man. y

implicitly associate
White women and women of color reported very similar levels that idea with
of the stolen idea: about 50% of women have experienced the
stolen idea (see Figure 4). Only about 29% of white men reported
experiencing the stolen idea. The gap—about 20 percentage

a white man.
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Contributions attributed to someone else
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points—is considerable and suggests that women in the legal profession consistently
feel as though their contributions are being discounted and attributed to someone
else. (The difference between white men and men of color was not statistically
significant.)

As one survey respondent commented:

"I have had at least one male attorney take credit for my idea, and
it was a substantial idea (forming a new practice group). Same guy
has taken credit for numerous briefs written by female associates
and is widely disliked, yet got promoted and I didn't.”

— White woman, firm lawyer

Mistaken for administrative staff

Being mistaken for an admin, or court personnel, or even a janitor is something
we’ve been hearing anecdotally from women and people of color for years.?* Because
of the automatic association of lawyers with majority men, lawyers from other groups
are much more likely to be mistaken for, or viewed as, less than a lawyer.

In a dramatic finding, the Workplace Experiences Survey showed white men rarely
get mistaken for admins or janitors, but women and people of color often do.
Only 7% of white male lawyers reported this happening to them, compared with
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58% of women lawyers of color (see Figure 5). Half of white women also reported
being mistaken for administrative (or custodial) staff. Men of color also reported
experiencing this happening at a much higher level than white men: 30% vs. 7%.

This question revealed the largest difference found in the report: the 50 percentage
point difference between women of color and white men. Many survey comments
illustrated this bias:

‘I have been mistaken for the court reporter countless times, by
everyone from the JA, to opposing counsel (both male and female),
fo a judge.”

— White woman, firm lawyer

"I've compared notfes with the young male afforneys of comparable
age and experience (and aftractive ones, too)—they never . . . get
mistaken for a secretary. The ladies |'ve spoken with, however, get
it constantly.”

— White woman, firm lawyer

"I have frequently been assumed to be a court reporter. In my own
firm, I've been asked if | am an [legal administrative assistant] on
multiple occasions, even affer making partner.”

— White woman, firm lawyer

“| have been mistaken for administrative staff, custodial staff,
or court personnel.”
70.00%

57.52%

60.00%

50.85%

50.00%

40.00%

30.36%
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Figure 5
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Prove-1t-Again conclusions

Overall, the Workplace Experiences Survey data showed that white women, women
of color, and men of color all reported Prove-It-Again bias in their workplaces at
higher levels than white men. The women lawyers we surveyed reported statistically
significant differences from white men for every Prove-It-Again question.

Survey results also showed that women of color sometimes face double jeopardy in
the workplace: low-competency stereotypes, triggered by both their race and gender,
combine to create an environment in which they have to prove themselves more than
any other group to be judged equally competent.

Regression analysis confirmed that women reported higher levels of Prove-It-Again
bias after controlling for race, age, workplace type, firm/department size, caregiving
responsibilities, and geographic location. White and Asian lawyers reported

similar levels of Prove-It-Again bias regardless of gender and other demographic
characteristics. Black, Latino, and other lawyers of color reported higher levels of
Prove-It-Again bias than white and Asian lawyers regardless of gender and other
demographic characteristics. We found a gender difference for people of color who
were not of Asian descent: of that group, men reported substantially higher levels of
Prove-It-Again bias than other men, but women reported only slightly higher levels of
Prove-It-Again bias than other women.
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Tightrope

"I have learned that as a woman, | can't get away with as much as
a man. I've learned to let men think I'm young and inexperienced,
and if's fo their defriment when they opposed me in court because
'm infelligent and always well prepared.”

— White woman, firm lawyer

“In the past year, I've been called ‘overconfident” and 'not
deferential enough’ by cocounsel, another Asian American female.
It was extremely frustrating as | was finally starting to feel confident
and assertive and direct—acting as any normal white male
afforney in a law firm would. | was subsequently removed from that
case.”

—Asian American woman, firm lawyer

Prescriptive stereotypes dictate how people should behave. Women should be
“communal”—helpful, sensitive, modest, and nice—whereas men are expected to be
“agentic”—direct, assertive, competitive, and ambitious.** Thus, when a man acts
assertively, no one blinks an eye. But when a woman behaves in exactly the same
way, she may be criticized as “bitchy,” “overly aggressive,” or told to “calm down.”
Women walk a tightrope because much of the behavior expected of a lawyer is not
expected of a woman.

To succeed as a lawyer, you are expected to be assertive, ambitious, emotionally
detached—qualities traditionally coded as masculine.?® If women behave in those
traditionally masculine ways, often they will find themselves being respected but not
being liked.?” On the other hand, if women behave in traditionally feminine ways,
they risk being liked but not being respected?®® and thus not “having what it takes to
be a lawyer.”

A narrower range of behavior often is accepted from men of color too. On the
Workplace Experiences Survey, men of color reported being less free to express anger,
even in contexts in which anger is accepted for majority men, and reported more
pressures than majority men to be a worker bee.

Interruptions

Men interrupt to show they are competitive and ambitious—that’s socially
appropriate behavior for men. But women are supposed to be self-effacing and
nice, so interruptions that are accepted in men may well be seen as inappropriate in
women.>’
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Rarely interrupted
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Experimental studies document that women in mixed-sex groups are more likely to
be interrupted than men.*® The Workplace Experiences Survey confirmed this: white
women and women of color reported that they are interrupted at meetings at a higher
level than white men and men of color (see Figure 6).

Almost half of women lawyers surveyed reported being interrupted in meetings,
compared to only about a third of men.

“White men don't realize how much “space’ belongs to them or
that they unconsciously feel that they own space. They frequently
inferrupt others, but if @ woman on a conference call states her
thoughts, she's immediately criticized as inferrupting.”

—Asian American woman, firm /ovvyer

Assertiveness

Because women are expected to be self-effacing team players, they may run into
problems when they act assertively as “good” lawyers.*! One study revealed that men
viewed women who spoke tentatively as more trustworthy and likeable than women
who spoke assertively.*

The Workplace Experiences Survey confirmed that women often receive pushback
when they behave assertively. About 60% of white men and men of color reported
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Not penalized for assertive behavior
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Figure 7

that they are not penalized for assertive behavior (see Figure 7). Less than half of
women lawyers agreed. Not being able to act assertively makes it harder for women
to be seen as forceful and effective lawyers.

White women reported very similar levels of bias as women of color. Comments
provided examples:

"I have experienced the most push back from being an assertive
and authoritative woman (and minority woman); so there is
resentment of my perceived ‘masculinity’ such that people accuse
me of wanting fo be feared, when men [are] deemed to simply be
'demanding’ or as having 'high standards."”

—Black woman, in-house lawyer

“When | am assertive, | am considered a ‘diva’ or ‘bitch.” | often
feel frustrated as it is more difficult, as a woman, to be taken
seriously regardless of my qualifications or experience.”

— White woman, law firm lawyer

“When women are assertive or ambifious it is seen negatively as
opposed fo when men are.”
— White woman, firm lawyer
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Accomplishments

Studies show that self-promotion is often more readily accepted from men than
women.*

Sixty-one percent of white men reported that they are rewarded for self-promotion,
making them the group with the highest level of agreement, followed closely by men
of color (see Figure 8). White women reported that their self-promotion was rewarded
at a lower level than white men. This was the only statistically significant difference
between the groups.

Rewarded for self-promotion
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This suggests that women find it harder to advocate for themselves without receiving
pushback, which is an important part of getting raises and promotions in many legal
workplaces.

Anger

Under the looming stereotype of the “angry black person,” black lawyers may feel
pressures to avoid showing anger even when anger is justified.** Latino lawyers—
who may be stereotyped as “fiery” or “emotional”—also may feel pressure to avoid
showing anger at work.’

* In one study of female scientists, 60% of Latina scientists reported backlash for expressing
anger at work.
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Gender also can affect who feels free to express anger at work. Studies show that
displaying anger at work tends to increase the perceived status of a man but decreases
the perceived status of a woman.*

The Workplace Experiences Survey confirmed that white men felt free to express
anger at the highest level of any group (see Figure 9). Statistically significantly lower
proportions of white women, men of color, and white women all reported that they
feel free to express anger.

Free to express anger
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Office housework

Women are more likely to engage in “organizational citizenship behavior”—and get
less credit when they do so.*® Across industries, studies show that women perform
more service-related tasks: tasks that help the organization but don’t necessarily
lead to promotion.*” We call this “doing the office housework.” It includes literal
housework (washing the cups), administrative tasks (scheduling meetings), and
emotion work (being the peacemaker). Women also do less high-profile, career-
enhancing work (the “glamour work”) and more behind-the-scenes work (the
“undervalued work.”)*

Why do women do more of the office housework? For one, in keeping with
prescriptive stereotypes, women are expected to be helpful and “communal.
Because of these stereotypes, women are under social pressures to volunteer for office
housework types of activities.*

49
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Furthermore, a recent study indicates that women are more likely

to be assigned the office housework tasks because of the assigner’s Women lawyers
belief that the woman will accept the task.’! The consequences of all races
of unequal distributions of non-career-enhancing work is that reported doing

women are less often given the opportunity to develop the skills
they need to advance in the workplace, or to prove that they can _
handle riskier, higher-profile matters.*? Unequal task assignment is tasks at a higher
one of the reasons for the lack of women leadership in the law. level than their

male colleagues

more administrative

The Workplace Experiences Survey found that women do more of
the office housework (discussed here) and have less access to the
glamour work (discussed later). Women do more literal housework
such as cleaning up the food after the meeting, planning parties,
and getting the lunch orders (see Figure 10). White women and women of color
reported doing this kind of work at a higher level than men did. Among women,
Asian women lawyers reported this kind of work at a slightly higher level than white
women, who reported it at a slightly higher level than other women of color.

More literal housework than colleagues
40.00%
35.89%
35.00%
30.74%
30.00%
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Figure 10
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Women lawyers of all races also reported at a considerably higher level than men
that they did more administrative tasks (such as coordinating schedules to find a
time that works for everyone or taking notes for the group) than their colleagues (see
Figure 11). White women reported doing more admin tasks than their colleagues at
a level 21 percentage points higher than white men. This is a considerable gap and
speaks to a stark difference between the quality of assignments given to men versus
women in the legal profession. (The difference between men of color and white men
was not statistically significant.)

More administrative tasks than colleagues
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Asian women reported this bias at a slightly higher level than white women and other
women of color.

Some comments:

"Despite superior educational credentials and being a lateral transfer
from a far more prestigious firm, | was given an appropriate fifle
but slotfed info the subservient, support role [i.e., expected fo take
nofes, get coffee, hang men's jackets, etc.).”

— White woman, firm lawyer

"l was made fo take notes during meetings when other associates
were invited fo participate.”
— White woman, firm lawyer

You Can’t Change What You Can’t See 27




Overall, the finding that women report doing more office housework than men may
help explain why women equity partners work more hours than male equity partners,
but bill only 78% as much time.5*

“Worker bees” vs. leaders

Workplace Experiences Survey responses indicated that women and people of

color feel they have been invited into legal workplaces but are expected to exhibit

a narrower range of behavior than white men and to play different roles. Majority
men are encouraged to be competitive and ambitious, but women and people of color
reported at higher levels that they felt pressure to be worker bees who work hard but
do not demand leadership roles. White men reported that they felt pressure to be a
worker bee at the lowest level of any group (see Figure 12); women of color, men of
color, and white women all reported considerably higher levels of this bias.

“I am expected to be a ‘worker bee’ who works hard,
avoids confrontation, and does not complain.”
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In contrast, a very high proportion of white men (87%) reported that people at work
saw them as leaders (see Figure 13). Women of color and white women reported that
people saw them as leaders at the lowest levels of any group. Men of color fell in
between, with no statistically significant differences emerging between men of color
and other groups.

“People at work see me as a leader.”

88.00% 86.99%

86.00%
84.00%

82.00%

80.00%

/8.46%

/8.00%

76.49%

76.00%
74.00%
72.00%

70.00%

MW \White Men B White Women B Men of Color B Women of Color
Figure 13

Tightrope conclusions

Overall, the Workplace Experiences Survey revealed that a narrower range of
behavior is expected of both women and people of color and that both groups

report being treated with disrespect at higher levels than white men do. Women, as
compared to white men, reported higher levels of agreement that they are interrupted
and penalized for assertiveness; women reported at lower levels than white men that
they were rewarded for self-promotion and could express anger when it was justified.
In addition, women reported higher levels of agreement that they were expected to be
worker bees and to do more office housework. Women also reported lower levels of
agreement than white men when asked if they were seen as leaders.

Women of color reported experiences similar to those of white women for the
Tightrope questions. This was an interesting contrast with the Prove-It-Again
questions, in which women of color reported higher levels of bias. When we
separated women of color into Asian women and other women of color, we found
generally the same result, with two exceptions noted earlier: Asian women reported
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higher levels of bias than all other women for the two Tightrope questions regarding
literal housework (like planning parties) and administrative roles (like taking notes at
a meeting).

Men of color also walk a Tightrope: they reported lower levels of agreement that they
could show anger at work than white men did. Men of color also reported higher
levels of agreement when asked if they were expected to be worker bees.

Regression analysis confirmed that women reported more Tightrope bias regardless
of race, age, workplace type, firm/department size, caregiving responsibilities, and
geographic location.
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Maternal Wall

‘I have had male firm owners ask me if | was single or planning on
gefting married, etc. Completely illegal questions, because they sfill
don't want to hire and/or promote women in case they go ouf on
maternity leave. Unbelievable!”

— White woman, firm lawyer

Bias against mothers is well documented. One influential study asked participants
to review two identical women’s resumes—the only difference between the two was
that one resume listed membership in the PTA (signaling motherhood) and the other
didn’t. The study found that mothers were 79% less likely to be hired, only half as
likely to be promoted, and offered an average of $11,000 less in salary than women
without children.®

Negative competence assumptions

Many other studies have documented that motherhood triggers negative competence
and commitment assumptions.*® The American Bar Association’s Visible Invisibility
report found that 72% of women of color but only 9% of white men thought that
their colleagues doubted their career commitment after they had (or adopted)

children.’”

The Workplace Experiences Survey confirmed the prior research: a substantially
higher proportion of both white men and men of color agreed that their colleagues’
perceptions of them didn’t change after having children, as compared with women:
about 80% of men did not report having their commitment or competence questioned
after having children, compared to only 51% of women of color and 44% of white
women (see Figure 14). These 29-36 percentage point gaps between men and women
reveal very large differences in experience between men and women when they
become parents, and this is one of the most dramatic findings of the report.
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Parenthood didn’t harm perceived competence
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The “ideal worker” vs. the “ideal mother”

Much has been written about the difficulties of being a mother
and maintaining a professional legal career.’® Although parents

Women commonly
face pressures

face this problem across all industries, the “all-or-nothing” legal to achieve two
workplace typical in high-powered law firms and many legal incompatible ideals:
departments makes balancing work and family especially acute for the ideal worker
parents in the legal profession.’ always available to
Women commonly face pressures to achieve two incompatible her employer and
ideals: the ideal worker always available to her employer, and the ideal mother

the ideal mother always available to her children.®® Clearly, some

organizations have made progress at reconciling these ideals. Said always avgllable
one woman: to her children.

"Had both children while spouse and | were both working ot
Amlaw firms (and both billing in excess of 2400). Had 2 months’
leave with first (firm policy because | had not completed a full year of
employment], took maximum leave with second child and requested
additional unpaid leave to deal with nanny issues. No pushback
from firm, and when firm implemented “merit based” compensation
rather than lockstep after 2008 recession, | was promoted and paid
more than my peers (and more than under the old lockstep system).”
—Asian American woman, firm lawyer
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And another emphasized the fact that there has been progress in the profession over
the years:

“In the 1970s, if an afforney wanted fo confinue a late-inthe-day
depo due to a child’s soccer game, it was denied peremptorily.
Now, thanks to accommodations, we all gef to have a life. What
great progress! My thanks to women lawyers for showing us that
such family obligation boundaries can and need to be honored.
With over 50% of practicing family lawyers being women, we can
easily forget that other areas of the law are not so progressive.”

— White male, firm lawyer

But overall, it appears that being a lawyer and being a parent—especially a mother—
still feels difficult for many and totally incompatible for some:

"It is impossible to find ‘work/life balance” as a mother when our
jobs simply do not allow you to leave at 5 pm—even if you are
fold that it is ok. In reality, there is a stigma attached with leaving
earlier than 7ish or coming in after 8:45 am—people look af you
and you are falked about. | don't see my son awake Monday
through Friday. It makes you hate the fact that you became a
litigator, but you just don't know what other field you can get into.”

—Asian American woman, firm lawyer

“Because my billing rafes are so high, clients are justified in
expecting me to be available af all hours—but | can’t do that
and be the parent I'd like to be at the same time. My job and my
parenting ideals are incompatible. So despite the fact that many of
my skills are well-suited to the practice of law, and | work in a firm
that is fairly supportive of a flexible schedule, I've recently accepted
a position in which a D is preferred but not required. I'm a litlle
disappointed but also relieved. I'll be getting paid less and have
less ‘prestige,” but | think overall it will be best for my family and
therefore for me.”

— White woman, firm lawyer

"I was passed over for partner because | had a child. The two male
afforneys who were hired at the exact same time as me, who had
comparable prior experience, and same job responsibilities were
made partner but | was not. When | asked why, | was told it was
because | had given birth to a child.”

— White woman, firm lawyer
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Parental leave/flexibility stigma

Another aspect of Maternal Wall bias is the “flexibility stigma,” or bias triggered by
mothers taking parental leave or working part-time or flexible schedules after they
return.®! This is especially challenging in the legal profession due to the pressures for
high billable hours and to remain available to clients 24/7.

The Project for Attorney Retention (PAR), among other organizations, developed
best practices for how to incorporate parental leave and part-time schedules into the
legal profession without harm to the work product or clients.®> PAR’s research argued
that working part-time or with a flexible schedule would actually improve lawyers’
work outputs, wouldn’t harm client relations, and would benefit everyone—both men
and women who had families or other caregiving responsibilities.®> PAR sketched a
road map for how lawyers who work part-time can stay on the tenure track and not
risk their entire career due to their change in schedule.

However, although many legal workplaces do have a parental leave and part-time
policy on paper, repeated studies have found a dramatic difference between what is
written on paper and what happens in reality.®* Most lawyers, they found, either did
not feel they were able to actually use those part-time policies, or believed that if they
did avail themselves of part-time policies, it would significantly affect their career in
a negative way.®

White women agreed at the highest level of any group that taking family leave would
hurt their careers (see Figure 15).

Family leave harmful to career
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An important fact is that 42% of white men also reported that taking leave would
hurt their careers, indicating that flexibility stigma affects all groups, including
white men.

When asked about working flexible schedules, the majority of lawyers answered

that they believed even asking for flexible work arrangements could hurt their career
(see Figure 16). Only 32% of women of color and 36% of white women believed
that they could ask for flexible work arrangements without hurting their career. As
compared with other groups, white men reported the highest level of agreement that
they could work part-time without damaging their career, but still only 50% of white
men thought so. Men of color also reported the flexibility stigma.

“Asking for flexible work arrangements would NOT
hurt my career.”
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The Workplace Experiences Survey data indicated that more women—but also many
men—-believe that taking time off to have children or working a flexible schedule is
still incompatible with the career of a high-powered lawyer.

Lawyers are not unreasonable for thinking that parental leave or flexible schedules
would hurt their careers. Indeed, we received many comments from survey
respondents who experienced negative career ramifications after they took parental
leave or went to part-time work:
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"Having a child was detrimental to career. Was laid off shortly

after having a child despite positive performance reviews and

performance based bonus. Partnership opportunity was delayed

due fo flexible work schedule requirement and being out frequently

fo care for sick child, even though | have exceeded billable

requirements and originated close to $1 million in business.”
—Asian American woman, firm lawyer

"Went on reduced work schedule due to having kids—and suddenly
could not get staffed on matters. Basically | have been forced to
leave.”

— White woman, firm lawyer

“The treatment | received from my male colleagues affer returning
from maternity leave was horrible. Some of them wouldn't talk to
me and | no longer received assignments from them when | had
been the ‘go to' before leave. When | asked for a lock on my door
so that | could pump without fear of inferruption, the managing
aftorney said he'd buy me a 75¢ wooden wedge for the door. This
is at an Amlaw top 100 firm.”

— White woman, workplace unknown

Step back after kids

Many more survey comments reported another form of Maternal Wall bias: when
women returned from parental leave, they found they could not get access to the

level of work they were doing before their leave. For some, it took years to return

to the level they were at before their leave, and for others, they found leaving their
workplace was the only option. This qualitative data supports a study that found that
75% of women return to work after a break only to find the job they returned to was
worse, demanded less skill, paid less, and had less room for promotion.®®

The Workplace Experiences Survey found that only 5% of white men but 20% of
white women and 19% of women of color reported that colleagues told them they
should stay home or put their career on hold after having children (see Figure 17).
Men of color fell in the middle.
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Expected to stay home or put career on hold
after having children
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"I made partner in the shortest time of any female. Things were
great. | had my son. | worked part time during leave and came
back in @ weeks. My work was gone. It has taken 2 years and @
change in focus to get back to the level | was.”

— White woman, firm lawyer
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Maternal Wall bias affects nonparents too

The Maternal Wall affects women without children as well as mothers. Among
lawyers with no dependent children (see Figure 18), 48% of white women and 46%
of women of color reported that they had to work harder to compensate for people
with children, compared to only 27% of white men.

“I have to spend more time working to compensate for the
schedules of my colleagues who have children.”
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A different study found that single women in their thirties work more unpaid
overtime than any other group.67 Women without children often meet the
assumption that they can work anytime because they have “no life.” In the
Workplace Experiences Survey, among lawyers with no dependent children, 36% of
women of color and 37% of white women reported that their colleagues think they
have no life, as compared with 15% of white men.

Everyone, of course, has a life: this is a modern version of the “pathetic spinster”
stereotype, communicating that a woman who is not a mother has nothing important
going on in her life outside of work.
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Maternal Wall conclusions

There’s been a lot of discussion in the legal realm about women who “opt out” of the
workforce to have and raise children.®® Some use this theory to explain why there are
so few women in leadership positions: women choose not to pursue leadership roles.*’

The Workplace Experiences Survey data suggest that women who leave the labor
force after having children often did not opt out—they were pushed out by Maternal
Wall bias. Even women who wish to continue working in precisely the same way as
before they had children often face assumptions that they are no longer as competent
or committed. In addition, the lack of realistic parental leave and nonstigmatized
part-time options make it difficult for many mothers to succeed.

The problem is not just for women who have children. Men who request time off
for child care or who request flexible schedules to assist in child rearing also face
stigma and can have their career commitment questioned, as having child care
responsibilities does not fit into the “ideal worker” role and breadwinner status
that men are assumed to play.”’ One study found that when men

revealed caregiving responsibilities, it negatively affected their

career.”! A white male lawyer commented that in his firm, “male A white male lawyer
employees [were] routinely questioned/viewed skeptically by firms commented that
when taking parental leave.” in his firm, “male
Increasingly, men are demanding workplace flexibility so they employees [were]
can spend more time with their families and assist in child care. routinely questioned/

When deciding which employer to work for, more men, especially  \jewed ske ptically by
millennial men, are using workplace parental leave and flexible

schedule policies to help decide where to work.”? firms when taking

parental leave.”
Regression analysis confirmed that women reported more
Maternal Wall bias than men regardless of race, age, workplace
type, firm/department size, caregiving responsibilities, and
geographic location.

Regression analysis specifically focused on flexibility stigma showed that women
reported more bias than men. While no differences emerged in regression analyses
between white and Asian lawyers, other people of color reported more bias after
controlling for other variables.
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Tug of War

Sometimes bias in the environment can fuel conflict between members of
disadvantaged groups. This “tug of war” has been documented among women.” Our
survey results suggest that bias also can trigger conflict among people of color.

Tokenism

If women and people of color perceive that there is room for just one or just a few of
their group to reach a cherished position, naturally they end up competing for that
one slot. The Workplace Experiences Survey data documented that 27% of women
of color and 28% of white women felt that there is a “woman’s slot” at work and
that they are regularly competing for it. Similarly, 29% of men of color and 31%

of women of color felt that there is a “minority slot” and that they are regularly
competing for it with their minority colleagues. In other words, almost a third of
women lawyers and almost a third of lawyers of color felt that there is only one
“slot” for someone like them and that they have to compete with their women and/or
minority colleagues.

"Sometimes women of color are literally referred to as ‘twofers’' —
i.e., they count in diversity statistics as both women and as lawyers
of color. This demeans them, and reduces opportunity for white
women, because the white men are using the double-counting to
make the workplaces they still control look more diverse on paper
than they actually are.”

—White woman, in-house lawyer

Assimilation

Women use different strategies to navigate and succeed in male-dominated
workplaces. Sometimes this leads to conflicts when women fault each other for
assimilating too much, or too little. For example, some women join the “boys’ club”
and assimilate to the way things are done,”* and others align with other women.
Some women start women’s initiatives, and others distance themselves from other
women to gain favor among the men.”

Sometimes the Tug of War has a generational element: more senior women, who

had to work long hours and take only brief maternity leaves, may judge more junior
women who want to take longer leaves and pursue more work/life balance. The older
women may fault the younger women for lack of work commitment, and the younger
women may fault the older women for not spending enough time with their families.

More junior women sometimes look at the more senior women and think they have
just “turned into men” or think that the more senior women aren’t doing enough to
help other women behind them. An example:
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"My relationships with women lawyers in the generations ahead of

me have often been competitive or have not involved the degree

of support that | would expect. Among my peers and with a frusted

male mentor, | have commented that older women in leadership

roles climbed the ladder and pulled it up behind themselves.”
—Woman lawyer, race unknown, in-house

When the Workplace Experiences Survey asked women lawyers if they feel supported
by their female colleagues (see Figure 19), 72% of white women and 66% of women
of color said they did. In other words, women of color agreed at slightly lower levels
than white women that they feel that their women colleagues support them. This
racial difference also was found in a prior study of women scientists.”®

“My female colleagues support each other.”
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Figure 19

White women also agreed at slightly higher levels than women of color that some
women lawyers just don’t understand what it takes to make it as a lawyer (34%
vs. 28%).

About half of all women lawyers, regardless of race, feel that some women lawyers
have just “turned into men” and assimilated to the way men’s lives and careers are run.

These findings indicate that the Tug of War is felt more acutely by women of color
than by white women, although both groups appear to encounter it in the workplace.
The bottom line? If women aren’t supporting each other, it may be because gender
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bias in the environment promotes competition through limited opportunities and
judgment of other women’s strategies for navigating environments shaped by
gender bias.

Administrative help

A final—and acute—Tug of War pattern often plays out between
women lawyers and their admins. One study found that not a Women reported
single legal secretary who expressed a preference preferred to work struggling to get
with a woman boss. (The good news is that half of admins had
no preference as to whether they worked with men or women.)””
Quotes from the legal secretaries in that study reveal a classic Tug

the same level
of administrative

of War dynamic: “Females are harder on their female assistants, support enjoyed by
more detail oriented, and they have to try harder to prove their colleagues at a
themselves, so they put that on you.””® This describes how the level 18 percentage

Prove-It-Again bias faced by women lawyers created conflict with
their assistants—a classic situation in which gender bias against _
women fuels conflict among women. white men.

points higher than

The Workplace Experiences Survey revealed that both white
women and women of color find it harder than white men and
men of color to get support from administrative personnel (see Figure 20). Women
reported struggling to get the same level of administrative support as their colleagues
at a level 18 percentage points higher than white men.

Pushback from administrative personnel
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Figure 20
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Tug of War conclusions

Overall, women, more than white men, reported that other women have just “turned
into men” and that they find it difficult to get administrative help. Women also
reported that they feel there is a “woman’s slot” at work and they are regularly
competing for it.

People of color also reported feeling that there is one position available to people
like them at a higher level than white men, and that they have to compete with
other people of color to get it. Finally, women of color reported that they don’t feel
supported by other women at a higher level than white women.

Regression analysis confirmed that women reported more Tug of War bias regardless
of their race, age, workplace type, firm/department size, caregiving responsibilities,
and geographic location.
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Workplace Processes

"I have been stunned by the level of hypocrisy | have seen (both
through my own experiences and through discussions with
colleagues) in many law departments which proclaim outwardly
fo be serious about diversity. Many sfill tolerate and even foster a
caste systfem which places minorities at the botfom rung in terms of
mentoring, promotions, and quality work assignments. Often this
occurs as those same companies castigate their outside firms for
similar fransgressions.”

—Black male, firm lawyer

The Workplace Experiences Survey also asked lawyers whether they felt various basic
workplace processes were fair: hiring, the allocation of assignments, opportunities to
develop business, performance evaluations, promotions, compensation, and access to
mentorship and support.

Much attention has been paid to promotions and compensation, which is not
surprising: women and attorneys of color are severely underrepresented at the equity
partner level, and members of both groups typically get paid much less than their
white male counterparts.”” Some recent studies have assumed that the compensation
differentials differ by gender because women partners’ originations are lower than
men’s, although one study found that women partners make less even after holding
originations constant.®’ The Workplace Experiences Survey advances the debate
because it did not look at originations in isolation. Instead, it looked at many of the
processes that lead to lower compensation, from whether they have equal access

to desirable assignments, mentoring, and networking to whether they feel their
performance evaluations are fair.

Even small amounts of bias add up over time and have large Even small amounts
effects on the career prospects of women and people of color.?! of bias add up over

As legal scholar Eli Wald explains: “Caucasian males are able to _ P

work longer billable hours, receive superior training, and form time and have large

stronger mentorship relationships with powerful partners. In turn, ~ €ffects on the career
these associates receive higher quality assignments and end up prospects of women

better positioned to develop a book of business. As a result, having
proven themselves to be the ‘ideal workers,” white male associates
are privileged to have a better chance of making partner.”?

and people of color.
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Hiring

White men were the group that reported the highest level of agreement that someone
like them had an equal shot of getting hired at their workplace (see Figure 21). Women
of color were the group with the lowest level of agreement; they agreed at a level 21
percentage points lower than white men. Men of color and white women fell in between,
but both groups reported statistically significantly lower levels of agreement than white
men. This result indicates that women and people of color perceive more bias in their
hiring systems than do white men.

“Someone like me has an equal shot at getting hired here.”
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Figure 21

Looking in sharper focus, women of color fell into two distinct groups. Asian women
reported similar levels of agreement as white women that they felt that someone

like them had an equal shot at getting hired. Other women of color (Black, Latina,
and women of other races) agreed at substantially lower levels than Asian or white
women. This group of women of color reported the most bias in hiring.

We heard from several people who were the only woman/woman of color/person of
color at their firm, and several others who found it difficult to get hired as a woman.
One felt she was experiencing a combination of age and gender bias:’

* Though we hear anecdotally from lawyers that they experience age-based bias, when we
ran regression analyses on the Workplace Experiences Survey data, we did not find age-based
bias in hiring. This issue merits further research.
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"Being a woman attorney with 25 years’ experience is just awful.
| cannot find anyone to hire me for a job or salary commensurate
with my considerable experience.”

— White woman, firm lawyer

Getting hired, of course, is only the first step. Once lawyers are hired, their success
depends on getting access to good assignments.

Assignments

The ABA’s Visible Invisibility report found that 44% of women of color but only
2% of white men reported being denied desirable assignments. Because women

of color were less likely to get good work, by the time they were third and fourth
year associates, they had less experience than the white men who had joined the
firm at the same time they did. This dramatically lowered their prospects for career
advancement and affected their entire career trajectories.®® Other studies have
found that black associates often receive lower-quality work assignments than white
associates.?*

A growing number of studies document that women are less likely than men to get
access to career-enhancing “glamour work” than men and more likely to receive
large loads of “office housework,” which includes literal housework (planning
parties) to administrative work (finding a time everyone can meet) to undervalued,
behind-the-scenes work (as when a partner does a PowerPoint so another partner
can give the presentation at a pitch).®® Our survey results were consistent with the
findings of these other studies.

The Workplace Experiences Survey found that only about half of women of color
but 81% of white men reported that they have had equal access to high-quality
assignments as their colleagues (see Figure 22). The 28 percentage point gap between
white men and women of color is very large and one of the most dramatic findings
of this study. There also were large gaps between white men’s responses and those of
men of color and white women, indicating that women and people of color feel they
have a much harder time getting access to high-quality assignments than white men.

“I'am a senior Al-Amer practitioner who has outstanding credentials
but has routinely been overlooked for the ‘plum’ opportunities
available to my peers.”

—Black male, firm lawyer
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Equal opportunities for high-quality assignments
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Recall that both women and people of color felt pressure to be worker bees who
presumably do what they are told without expecting or demanding career-enhancing
work. Asian women reported similar experiences to white women, but Black, Latina,
and women of other races reported more bias than either group.

The problem with assignments is not that women don’t want the high-profile
assignments. The survey asked if respondents were satisfied with their access to high-
profile assignments. White men again reported that they were satisfied with their
access to high-profile assignments at the highest level of any group. Women of color,
white women, and men of color agreed at considerably lower levels (15-20 percentage
points lower) and all reported similar levels of bias. White and Asian women
reported similar experiences, but other women of color reported being satisfied with
their access to assignments at a lower level than either group.

The bias that gives majority men privileged access to desirable assignments typically
1s unconscious.

"Their[s] is a very subtle sexism. Men seem to want to work with
men and don't always think about bringing in women. They
probably don't even realize they're doing it; they just want to be
around their buddies (male).”

— White woman, firm lawyer
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These findings that women report less access to desirable assignments, combined with
our findings (reported earlier) that women of all races reported higher loads of office
housework than men, should be considered together. For women, these two factors
can add up, making assignments an important, and often overlooked, factor that
impedes women’s careers.

Support

The Workplace Experiences Survey asked three questions to try to understand whether
lawyers from different groups feel they receive the same levels of support at work: equal
access to mentoring, sponsorship, and networks. In addition, our survey asked about
social isolation. Prior studies have shown that black professionals experience more
social isolation at work than their colleagues®® and that black associates have less social
contact with colleagues than do their white peers.®” The Workplace Experiences Survey
found that white men reported the lowest levels of agreement when asked if they felt
socially isolated at work (see Figure 23). Levels of agreement by women of color, white
women, and men of color were higher, though the difference between men of color and
the other groups (including white men) was not statistically significant.

“I am socially isolated at work.”
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A sponsor is someone who is willing to spend his or her political capital to help your
career. Having one can be crucial. Mentors are different: mentoring describes a very
broad range of relationships. Sometimes a mentor is someone who truly invests in a
protégé’s career, but mentoring also can describe the occasional lunch, pep talk, or
advice. Both sponsors and mentors are particularly important to women and people
of color because people’s default networks tend to consist of people like them®—so in
an environment with predominantly (or only) majority men at the top, the people in
leaders’ networks tend to lack diversity.

The Workplace Experiences Survey found that women of color had the lowest levels
of agreement when asked whether they had access to good mentorship, while white
men had the highest level of agreement (see Figure 24). White men agreed that they
have had good mentors at a level 11 percentage points higher than women of color.
This lack of mentoring can greatly hinder a young lawyer’s ability to navigate and
advance in his or her career.

Have had good mentors
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Having access to networks, be it formal networks (e.g., alumni associations) or
informal networks (e.g., the people who play poker on Tuesdays), can be crucial for a
lawyer’s ability to access opportunities, navigate workplace problems or politics, and
advance in his or her career. Alarmingly, the Visible Invisibility report found that
46% of women of color and 60% of white women reported that they were denied
formal or informal networking opportunities.®’
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The Workplace Experiences Survey revealed that majority men agreed at considerably
higher levels than any other group that they were given equal access to networking
opportunities (see Figure 25). Women of all races reported that they had equal access
to networking opportunities at a level about 25 percentage points lower than white
men. Men of color reported equal access to networking opportunities at a level 20
percentage points lower than their white counterparts.

The reported gaps between white men and other groups are very large and speak to
a substantial difference in experience between white men’s ability to network and
everyone else’s.

Equal access to networking opportunities
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One survey respondent characterized the problem as a manifestation of sexism:

"I think the sexism in my office consists of lack of access to
networking opportunities such as speaking at union halls, going to
union conferences, golf outings, efc.”

— White woman, firm lawyer

Another commented on what she viewed as the “good old boys” network operating
in her workplace:

"I feel it is very difficult to have a successful career as a female
afforney working in a law firm that has been part of the ‘good old
boys network’ for many years, particularly in a Southern state. | am
expected fo work harder than my male colleagues and | do not get
paid as much as they do compared to the volume of hours | bill
and the volume of clients (and business generally) that | generate
for the firm.”

— White woman, firm lawyer

Not reflected in the comments but apparent from the data is that men of color also
reported that they lack the same opportunities as white men. The “good old boys’”
network the commenter referred to often has not just a gender aspect but also a racial
one. Men of color feel excluded too.

In a surprising finding, when the Workplace Experiences Survey asked if respondents
had had a sponsor who was willing to give up their political capital to help their
careers, white men were the group with the lowest agreement: 40% of white men and
41% of men of color, compared to 47% of women of color and 50% of white women,
reported that they had a sponsor who went to bat for them in their career. This
finding merits further study. It is difficult to interpret in light of our other findings.
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Business development

In law firms, business development is typically crucial to advancing a lawyer’s career.
For in-house lawyers too, getting opportunities to develop your skills and work with
different people can be crucial to future career success.

The Workplace Experiences Survey revealed that, again, white men reported that they
have equal access to business development opportunities at the highest level of any group
(see Figure 26). The gap between white men and other groups is large: between 18 and
22 percentage points. White women, men of color, and women of color all reported that
they don’t get the same opportunities to develop business as do white men.

Equal access to business development opportunities
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"I have been practicing 17 years and am very discouraged at this
point in my career. It is still very much a good old boys" network.
New male associates are included in golf and hunting frips with
clients and thus building relationships. It is very difficult as a female
fo 'bond” with male clients.”

— White woman, firm lawyer

Although this comment stresses the role of gender, our data clearly reveal that men of
color also reported unequal access to business development opportunities.

Further analysis revealed that Black, Latina, and other women of color reported this
bias at the highest level, followed by white women and Asian women (who reported
similar levels of bias).
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Performance evaluations

The good news is that more than two-thirds of all survey respondents reported their
performance evaluations have been fair. Less good news is that once again differences
emerged among different groups. Again, white men reported the highest levels of
agreement that they receive fair performance evaluations, while women of color
reported the lowest level of agreement. White women fell in the middle. We found no
statistically significant difference between white men and men of color on this issue.

One survey comment reflected the kinds of problems some women experience:

"Maijor sexist reviews that my male colleagues do not gef, where my
only feedback is ‘you need fo find your more feminine or softer side.
You need to act more like @ woman." Meaning | need to be a 1950s
secrefary. Comments like women should only wear dresses with
pantyhose fo court and work. Pants are for men (insert my eye roll].”

— White woman, in-house lawyer

The Workplace Experiences Survey also found that lawyers of color—especially
men—-believe that they receive less honest feedback than their colleagues. Indeed,
male lawyers of color reported that they don’t receive constructive feedback at a
level 19 percentage points higher than with white men (see Figure 27). Lawyers of
color often report receiving glowing performance evaluations that pinpoint nothing
constructive they should address. Then they are passed over for promotion, with no
idea why and no opportunity to address drawbacks before they become fatal.

Don’t receive constructive feedback
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White women’s responses were not statistically significantly different from white men’s
experiences, though women of color’s responses were, indicating that not receiving
honest feedback is mostly a racial issue.

Promotions

The percentage of women equity partners has risen at a snail’s pace in recent decades.”®
People of color also are disproportionately stuck in lower levels of
the legal profession.”

75% of white men
Several studies have found that women’s chances of being promoted but only 52% of

to partner are significantly lower than men’s, even when controlling

for relevant factors such as experience, law school ranking, and law women of color

school performance.”> One study found that the promotion rate for believed they have
women was only a little more than half the promotion rate for men;” been given the
another found that men are 2 to 5 times more likely than women to promotions they
make partner.”* deserve, revealing
Lawyers of color also do not get promoted at the same rates as a 23-percentage
white men, although this issue has been studied less.” point gap.

The Workplace Experience Survey reflected the discrepancy in
lawyers’ upward mobility (see Figure 28). Again, the biggest
differential was between white men and women of color: 75%
of white men but only 52% of women of color believed they have been given the
promotions they deserve, revealing a large 23 percentage

Fair opportunities for advancement
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point gap. White women and men of color also reported considerably lower levels of
agreement than white men that they got the advancement they deserved.

Asian and white women reported similar levels of bias. Black women, Latina women,
and women of other races reported getting the opportunities for advancement they
deserve at a lower level.

Many comments concerned promotions. Some women felt that the requirements for
promotion kept changing:

"Although my collections routinely exceed the collections of over half
of the equity shareholders in my Firm, | have twice been passed
over for an equity position. The first time, | was told that the Board
wanted to see one more multimillion dollar year. The second time, |
was fold that | had inherited the matters currently on my docket due
fo the death of a colleague. | was given no credit for a high-profile
client I brought to the Firm or for years past when all of my docket
was due to my own origination. Moreover, male income partners
who inherit client relationships are routinely made equity partners.

| find it amazing that my Firm expects me fo act as lateral hiring
pariner for my office, serve as ombudsman to the associates in

my office and on the Associate Compensation Committee, but sfill
does not believe that my commitment of time to the Firm, combined
with my financial contribution to the Firm warrant promoting me

fo an equity position. The Firm has less than 12% equity partners
and appears to be moving backward from that number rather than
forward.”

— White woman, firm lawyer

Others reported what they saw as blatant discrimination:

"I 'was actually denied a promotion because the ‘men in charge’
didn't want a woman in that role in a previous job.”
— White woman, in-house

“I'was in house. Senior men in the organization were up front when
the position above me was open that they wanted a man in the
position. It was not clear to me whether they were telling me this
gender preference because they wanted to discourage me from
throwing my hat in the ring or because they felt comfortable with
me and just wanted to express an opinion.”

—Woman lawyer, race and workplace unknown
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Others commented on more subtle bias:

“The barriers fo promotion for very senior women (like next board
member position or divisional CEO) are huge but insidious.
Because you are not a ‘guy’ you cannot hang with the guys or
laugh af the same stuff. This immutable cultural barrier does prevent
promotions. In many industries, HR and Marketing remain the place
for the token promotable woman. Challenging men for space in
their chosen field remains a huge problem at the most senior levels
of the companies. Getting to SVP is easier; EVP tough; CEO—
nearly impossible.”

—White woman, in-house lawyer

"Primarily women in my firm are never placed in leadership roles
and are generally not considered to be achievers.”
— White woman, firm lawyer

Many others reported Maternal Wall bias:

“The reality is that after you have children, you are treated differently
and given less access to good cases, and therefore have less
access fo promotion.”

— White woman, firm lawyer

"Male colleagues with fewer skill sefs than | were promoted while |
was not; when | went on maternity leave (and announced | would
be returning), another attorney was hired to fill my job and a new
position had to be found for me when | returned —which meant |
had to transition after 15 years of litigation fo fransactional work.”
— White woman, firm lawyer

56 You Can’t Change What You Can’t See




Compensation

The gender pay gap in the legal profession has been documented for decades.”® A
2016 national survey of law firm partners found a 44% pay gap between female
and male partners, down from a 47% pay gap found in their 2014 survey.*” Visible
Invisibility found that compensation for women of color attorneys was considerably
less than other groups throughout their legal careers.”®

The 2016 national survey points to origination credit as the basis for the pay

gap: male partners reported 50% higher origination credit than women partners.
However, to simply state that male partners earn more money because they bring in
more business obscures the role of bias in the awarding of origination credit.

First, women may not get the credit for business they bring in: a 2010 survey of
women attorneys found that 32% of white women income partners and 36% of
women partners of color reported that they had been intimidated, threatened, or
bullied out of origination credit in their careers.”” The same survey found that more
than 80% of women partners reported being denied their fair share of origination
credit in the previous three years. Second, men may be given origination credit

even when they didn’t do the majority of the work.!’° Third, taking maternity leave
and/or working part-time sometimes artificially lowers mothers’ compensation for
the year, if the months when they were out on leave are counted as “zero.”°! (If
originations are averaged, say over three years, a woman who has two children three
years apart may find her compensation negatively affected for six years.) Fourth,
the lack of succession planning, coupled with “old boys’ club” networks, sometimes
means clients are passed down from male attorney to male attorney.'’ (For a fuller
discussion on these issues, see “New Millennium, Same Glass Ceiling.”!%)

In addition, being excluded from networking and rainmaking opportunities,
participating in the client pitch to add “diverse eye candy” but then not getting a fair
share of the credit, not getting promoted to partner and especially equity partner at
the same rates as male attorneys, and not being able to negotiate without backlash,
all can impede women’s ability to get their fair share of origination credit.!** Some
women report the abiding stereotype that they do not “need” origination credit
because they have husbands who are the breadwinner, whereas most male attorneys
are the breadwinners themselves. This anachronistic assumption came through in the
comments.

"My female colleagues and | are all considered the bread
winners of our families, but because we are women there is
this misperception that our husbands are the bread winners and
therefore that we don't need to be paid as much.”
— White woman, firm lawyer
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The Workplace Experiences Survey had two compensation questions. One asked
whether attorneys felt that their pay is comparable to the pay of their colleagues who
are in similar positions in terms of seniority and skill (see Figure 29). White men had
the highest level of agreement with this question, and men of color reported similar
levels of agreement.

“My pay is comparable to that of my colleagues who have
similar qualifications and experience.”
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Figure 29

In one of the biggest findings of the study, women of color reported that their pay
is comparable to their similarly qualified colleagues at a level 31 percentage points
lower than white men; they were the group with the lowest overall agreement. This
racial difference has rarely been noted or discussed.

White women also reported bias in compensation: their level of agreement that their
pay is comparable to that of their colleagues was 24 percentage points lower than
white men.

As a group, Black women, Latina women, and women of other races reported lower
levels of agreement than any other group of women in regard to feeling their pay was
on a par with that of comparable colleagues.
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The second compensation question asked whether attorneys felt they were paid less
than their colleagues with similar qualifications and experience (see Figure 30).

and experience

Paid less than colleagues with similar qualifications
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The Workplace Experiences Survey found that almost 70% of
women of color reported that they were paid less than comparable
colleagues. Only 36% of white men reported the same. This
finding reveals another 31 percentage point gap between white
men and women of color regarding compensation, a very large
discrepancy between these two groups’ experiences.

The 24 percentage point gap between white men and white
women was also very large. Together, these findings clearly
reveal that women of all races report that they are paid less than
comparable colleagues at higher levels than men do.

The difference between men of color and white men was not
statistically significant. White and Asian women reported similar
levels of compensation bias, while other women of color reported
the highest level of compensation bias.
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One woman described the problem this way:

“The whole law firm structure was developed by men. The structure
remains most functional for men’s networking style, and for men
who have wives who sfay at home with their kids. It has not
adapted well, yet, to women AND men who wish to participate
in their children’s lives. Nor has it, yet, adapted to seeing the
value in people who do not market and behave like stereotypical
rainmakers. Until the compensation systems adjust to these things,
people will continue fo leave law firms.”

—White woman, workplace unknown

When we compared white women working in house to white women working in
firms, we did not find any significant difference between their reported levels of bias
in compensation.” This was surprising, as so much attention has been placed on

the partner gender pay gap and the in-house environment is thought to be a more
equitable workplace without the same gender pay gap issues. Our findings indicate
that women working in house face a similar rate of bias when it comes to their
compensation. Comments provided on our survey illustrate the sense of outrage that
is felt by both in-house and firm women about their pay:

"One man was recently given a promotion because HR discovered
he was being paid a lot more than me, with the same job fifle. So
instead of increasing my pay, they promoted him to a higher title!
Women can't win in this environment.”

— White woman, in house

" received a demotion, which is typically what happens to women
of color in my organization. That demotion was because my
position was eliminated. My white male colleague, who was my
counterpart, received a promotion the same week | was demoted.
He received a $30k pay increase . . . while | received a $20k
decrease, lowered bonus percentage, and less stock options.”
—Woman lawyer, race and workplace unknown

"I have been told that my salary cannot be raised unless my male
counterpart’s is also raised. However, | have more experience and
his salary is higher than mine.”

—White woman, in-house lawyer

* We did not have a large enough sample size of women of color to compare in-house vs. firm
women of color.
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"Women are much less valued in this geographic area than men
and are paid less than their counterparts and even those with less

experience,/competence.”
— White woman, firm lawyer

Other women felt they were unfairly penalized due to part-time status:

"I can compare how | am treated with how my husband is treated
and he gefs a lot more flexibility than | do. | am also paid 80%
(though my hours are supposed to reflect the reduced time —it
DOES NOT) of what my colleagues are paid. | am at the office
every day, working normal hours but am not compensated as such.
Reduced hours for a woman just means reduced compensation
and reduced billable expectation—it does not franslate to the real

world.”
—White woman, firm /ovvyer

Another agreed, reporting both “schedule creep” (when a part-time schedule creeps
back toward full-time) and the “flexibility stigma” (the assumption that part-time

attorneys lack career commitment):'%

"I believe | hit a wall with my advancement because of my reduced
caseload status. The firm only respects reduced caseload attorneys
if they work more hours than the reduced caseload requires.
Because of my reduced caseload status (and now, | believe, my
age) | am being paid less than junior people because | am not as

‘hungry’ as they are.”
— White woman, firm lawyer

Workplace processes conclusion

Regression analysis confirmed that women reported higher levels of bias than men

on the workplace process questions, after controlling for several other variables (race,
age, workplace type, firm/department size, caregiving responsibilities, and geographic
location).

As discussed in detail above, Asian women sometimes reported more bias than

white women on workplace process questions. In regression analyses, however, after

controlling for other factors, being Asian did not emerge as a significant factor in
determining people’s answers to the workplace process questions.

You Can’t Change What You Can’t See 61




Other women of color reported higher levels of bias for most workplace process
questions. Regression analysis confirmed the racial disparity in workplace processes
after controlling for other variables.

At the beginning of the report, we noted that women and people of color are having
trouble advancing through the ranks in the legal profession. These findings on
workplace processes provide clarity on why this is the case: women and people of
color are facing more bias in each of the basic workplace processes we studied.

62 You Can’t Change What You Can’t See




In-House vs. Law Firm
Experiences

Does the bias climate in house differ from that found in law firms?

It does. Lawyers from different demographic groups reported different experiences
depending on whether they worked in house or in law firms.

The big picture: white men were the only group to report more positive experiences
in law firms than in house. Everyone else reported less bias in house than in law
firms.

White men

White male lawyers working in house reported slightly more bias than their law firm
counterparts.

White male in-house lawyers and law firm lawyers reported comparable experiences
on most of the four patterns of bias questions—but not on a few: white male
lawyers who worked in law firms reported lower levels of bias than their in-house
counterparts on the following:

Being held to higher standards

Having ideas stolen by other people

Ability to show anger when justified
e Access to the glamour work
e Pressure to be a worker bee

On the workplace process questions, white men reported similar experiences regardless
of whether they worked in house or in law firms, with three exceptions. White men in
law firms reported lower levels of bias than their in-house counterparts in:

e Business development
® Promotions

e Mentorship

White women

Overall, white women working in house reported less bias than their law firm
counterparts.

The most important finding: white women working in house reported a lower level of
bias on almost every Maternal Wall question, suggesting that Maternal Wall bias is
much more prevalent in law firms than it is in house.

In contrast, white women working in law firms reported a lower level of Tightrope
bias than women working in house. White women in law firms reported that they
could behave assertively and be vocal about their accomplishments without pushback
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at higher levels than white women in house. There is one exception: white women
firm lawyers reported higher levels of bias on the two questions related to office
housework.

White women working in house and in firms reported similar experiences in most
workplace process questions, with three exceptions. In-house white women lawyers
reported higher levels of bias than their firm counterparts in:

e Promotions
e Mentorship
e Sponsorship

Surprisingly, white women in house and in law firms reported similar levels of
compensation bias. This finding indicates that more attention needs to be paid to the
gender pay gap of in-house lawyers, who have been thought to be doing better than
firm lawyers.

Men of color

Men of color working in house reported lower levels of bias than those working in
law firms.

In-house male lawyers of color reported that parenthood did not harm perceptions of
their competence and commitment at higher levels than their law firm counterparts.

Men of color working in house also reported having difficulty getting support from
administrative staff at a lower level than their law firm counterparts.

Women of color

Women of color also reported different bias experiences working in house and in law
firms.

In-house women of color overall reported lower levels of bias than their law firm
counterparts. Women of color working in house reported that their ideas are
respected at a higher level than their law firm counterparts. In-house women of
color reported Tightrope bias at a lower level as compared with their law firm
counterparts: they reported higher levels of agreement that they are seen as leaders
and lower levels of agreement that they are stuck doing the office housework than
their law firm women of color counterparts.

Maternal Wall bias also was reported at a lower level by in-house women of color
than by women of color working in law firms. Women of color working in house
reported lower levels of feeling that taking parental leave would hurt their careers or
feeling pressure to work longer hours than necessary just to prove their commitment.
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Sexual Harassment

A final set of questions on the Workplace Experiences Survey

asked respondents about their experiences with sexual harassment

in the workplace. The sexual harassment questions varied in form About one-quarter
from the other questions on the survey and were analyzed using a of women reported

different metric. that they had
About one-quarter of women reported that they had experienced experienced
workplace sexual harassment in the form of unwanted romantic workplace sexual

or sexual attention and/or touching (see Figure 31). Twenty-seven
percent of white women and 25% of women of color reported this
compared with only 7% of white men. Men of color fell in the
middle with 11% reporting encountering unwanted romantic or
sexual attention/touching.

harassment.

Experienced workplace sexual harassment
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Figure 31
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Sexist remarks appear to be widespread in the legal

profession (see Figure 32). Over 70% of all lawyers reported Over 70% of all
encountering sexist remarks at the workplace. White men lawyers reported
were the group that reported encountering this the least, encountering

at 73%, and white women were the group that reported
encountering sexist remarks the most, at 84%. Men and

sexist remarks at

women of color fell in the middle. the workplace.
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The Workplace Experiences Survey also asked respondents if they had lost work
opportunities because they rebuffed sexual advances at work (see Figure 33).
Although the overall number of people who reported this is low, about one in eight
white women and one in ten women of color reported this, compared with only 3%
to 5% of men.

Lost work opportunities as a result of refusing sexual advances
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Figure 33

Finally, the survey asked if respondents had ever felt “bribed or threatened with
workplace consequences for not engaging in sexual behavior.” Among white women,
4.5% reported encountering this, and, interestingly, 4.5% of men of color did too.
In comparison, only 1.4% of white men and 1.9% of women of color reported
encountering feeling bribed or threatened for not engaging in sexual behavior. This
finding is somewhat counterintuitive and merits further research.
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Conclusion

Despite decades of progress, women and people of color remain severely
underrepresented in the top levels of the legal profession, are paid less than their
colleagues, and leave the profession at higher rates.!°® For the legal profession to
continue attracting top talent—and, more important, to retain top talent—employers
need first to see what the problems are and, second, to adopt effective measures to
address challenges.

The Workplace Experiences Survey is the first survey to use experimental social
psychology as a springboard to attempt to comprehensively document the everyday
mechanisms that lead to inequities in the legal profession. The survey found
significant racial and gender bias for the Prove-It-Again and Tightrope patterns of
bias. Substantial levels of Maternal Wall bias were accompanied by the sentiment
from every group of lawyers that taking parental leave and/or working part-time
would be detrimental to their careers. In addition, about a third of women lawyers
and lawyers of color felt that there is only one slot for people like them, which can
lead to conflict and competition between white women and women of color.

The Workplace Experiences Survey also found bias in every single workplace process.
Women and people of color reported having a harder time getting hired, a harder
time getting career-enhancing assignments, a harder time getting a mentor, a harder
time getting access to networks that will help them develop their business, a harder
time getting honest feedback on their performance evaluations, and a harder time
getting the promotions that they deserve. Women report being paid less than their
colleagues with comparable seniority and experience.

Women of color often reported the highest levels of bias of any group, especially for
Prove-It-Again and for most workplace processes. Asian women and other women
of color overall reported similar levels of bias on the questions regarding the four
patterns of bias. On the workplace process questions, Black, Latina, and women of
other races often reported more bias than Asian women. The differences between
Asian women and other women of color are important as they present a fuller and
more nuanced picture of the experience of women of color, but further research is
needed to draw firm conclusions about these differences.

This report brings the problems regarding workplace diversity into focus, which
brings us to the most important question, “What can we do about it?”

The usual tools for increasing diversity—such as bias trainings—typically don’t
work.1?” If legal employers truly want to attract talent from the full labor pool and
provide a level playing field that gives every lawyer an equal opportunity to succeed,
they need to try something different.

This report suggests why bias trainings and women’s initiatives typically don’t work.
If an employer lacks diversity, it is probably because subtle (and not-so-subtle) forms
of bias are constantly playing out in everyday workplace interactions—in meetings,
in assignments, in mentoring, in compensation, and so on. The solution is not to “fix
the women” but to fix the business systems.
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That’s what bias interrupters do. In the following pages, you’ll find Toolkits that
law firms and in-house departments can use to interrupt bias. Bias interrupters are
tweaks to your existing systems that interrupt bias in a data-driven way.

The bias interrupters model requires that organizations begin with metrics

because “if you’re not keeping score, you’re only practicing.” This new model of
organizational change sets a metric, puts in place bias interrupters, and then returns
to the metric to see whether it has improved. If it hasn’t, your organization will need
to ratchet up to a stronger bias interrupter—and to keep trying until you meet your
goal. This is the way businesses proceed toward any business goal.

If you are in a position in your organization to enact changes, we urge you to use

the bias interrupters set forth below. If you are not in a position to effect change
directly and think your organization could benefit from bias interrupters, you can
find tips for how to persuade your organization to institute bias interrupters at www.
BiasInterrupters.org, which also has additional open-source toolkits that are free.

Our report revealed that the legal profession has a lot of work to do to create
an environment in which the top legal minds—regardless of their gender, race,
or caregiver status—can thrive and contribute to the best of their ability. Bias
interrupters can help.
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Scales and Regression
Analysis

As discussed throughout the report, we conducted regression analyses to examine the
association between demographic variables and the self-reported experiences of bias
while controlling for multiple variables. We found that women reported more Prove-
It-Again, Tightrope, Maternal Wall, and Tug of War bias regardless of their race,
age, workplace type, firm/department size, and geographic location of their offices.
We also found that underrepresented groups (e.g., African Americans and Latinos)
reported higher levels of Prove-It-Again and Tightrope bias regardless of their gender,
age, and other variables. Regression analyses showed that women reported higher
levels of bias in all workplace processes regardless of their racial background and
other variables. Similarly, underrepresented groups reported higher levels of bias in
all workplaces processes regardless of other variables.

We included multiple questions measuring each type of bias, so we created scales that
combine several Likert scale questions. The scales allowed us to conduct regression
analysis using one scale for each type of bias. The scales are the arithmetic means of
questions that measure the same concept and fit together well statistically.
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Scales for the four types of bias and the
workplace processes bias variables.'%®

N (with
no missing

Variable values)
Prove-it-Again! scale 2,360 3.354 1.232 1 6
Tightrope scale 2,360 3.523 1.004 1 6
Tug of War 2,134 2717 1.480 1 6
Tug of War compefe woman slof 1,315 2.640 1.463 ] 6
Tug of War competfe minority slof 429 2.727 1.548 1 6
Maternal Wall scale 2,362 3.578 1.207 1 6
Maternal Wall—colleagues don't question
my commitment 1,107 3.835 1.686 ] 6
Hiring 2,137 2.76] 1.363 1 6
Assignment scale 2,263 2976 1.336 1 6
Performance Evaluation 2,229 2.773 1.310 ] 6
Sponsorship scale 2,264 3.311 1.232 1 6
Promotion 2,253 3.803 1.496 1 6
Compensation 2,242 3.590 1.602 1 6
Business Development 2116 3.102 1.452 1 6

Scales are constructed on the basis of social psychology theories, previous research,
factor analysis, and Cronbach’s alpha using the survey data.
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Small Steps, Big Change

Bias Interrupters
Tools for Success




Incremental steps can improve law firm and in-house diversity in ways that yield
well-documented business benefits. Research shows that diverse workgroups perform
better and are more committed, innovative, and loyal.! Gender-diverse workgroups
have higher collective intelligence, which improves the performance of both the
group and of the individuals in the group, and leads to better financial performance
results.? Racially diverse workgroups consider a broader range of alternatives, make
better decisions, and are better at solving problems.? Bias, if unchecked, affects
many different groups: modest or introverted men, LGBTQ people, individuals with
disabilities, professionals from nonprofessional backgrounds (class migrants), women,
and people of color. We’ve distilled the huge literature on bias into simple steps that
help you and your firm perform better.

We know now that workplaces that view themselves as being highly meritocratic
often are more biased than other organizations.* Research also shows that the usual
responses—one-shot diversity trainings, mentoring, and networking programs—
typically don’t work.®

What holds more promise is a paradigm-changing approach to

diversity: bias interrupters are tweaks to basic business systems

that are data-driven and can produce measurable change. Bias
interrupters change systems, not people.

Printed here are two toolkits, one for law firms and one for in-house departments,
with information for how to interrupt bias in the following business systems:

1. Hiring

2. Assignments

3. Performance Evaluations

4. Compensation

5. Sponsorship Best Practice Recommendation

For additional worksheets and information visit BiasInterrupters.org.
Our toolkits take a three-step approach:

1. Use Metrics: Businesses use metrics to assess their progress toward any stra-
tegic goal. Metrics can help you pinpoint where bias exists and assess the
effectiveness of the measures you’ve taken. (Whether metrics are made public
will vary from firm to firm and from metric to metric.)

2. Implement Bias Interrupters: Bias interrupters are small adjustments to your
existing business systems. They should not require you to abandon your cur-
rent systems.

3. Repeat as Needed: After implementing bias interrupters, return to your met-
rics. If they have not improved, you will need to ratchet up to stronger bias
interrupters.

88 Bias Interrupters



Small Steps, Big Change

Bias Interrupters
Tools for Law Firms

89




Interrupting Bias in Hiring

Tools for Law Firms

The Challenge

When comparing identical resumes, “Jamal” needed eight additional years of
experience to be considered as qualified as “Greg,” mothers were 79% less likely

to be hired than an otherwise-identical candidate without children, and “Jennifer”
was offered $4,000 less in starting salary than “John.”® Unstructured job interviews
do not predict job success,” and judging candidates on “culture fit” can screen out
qualified diverse candidates.®

The Solution: A Three-Step Approach
1. Use Metrics

Businesses use metrics to assess their progress toward any strategic goal. Metrics

can help you pinpoint where bias exists and assess the effectiveness of the measures
you’ve taken. (Whether metrics are made public will vary from firm to firm and from
metric to metric.)

For each metric, examine:

® Do patterned differences exist between majority men, majority women, men
of color, and women of color? (Include any other underrepresented group that
your firm tracks, such as military veterans or LGBTQ people.)

Important metrics to analyze:

e Track the candidate pool through the entire hiring process: from initial con-
tact, to resume review, to interviews, to hiring. Analyze where underrepresented
groups are falling out of the hiring process.

e Track whether hiring qualifications are waived more often for some groups.

e Track interviewers’ reviews and/or recommendations to ensure they are not
consistently rating majority candidates higher than others.

Keep metrics by (1) individual supervising attorney; (2) department; (3) country, if
relevant; and (4) the firm as a whole.

2. Implement Bias Interrupters

All bias interrupters should apply both to written materials and in meetings, where
relevant. Because every firm is different, not all interrupters will be relevant. Consider
this a menu.

To understand the research and rationale behind the suggested bias interrupters, read
the “Identifying Bias in Hiring Worksheet,” available online at biasinterrupters.org,
which summarizes hundreds of studies.
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A. Empower and Appoint

e Empower people involved in the hiring process to spot and interrupt bias. Use
the “Identifying Bias in Hiring Worksheet” (available at BiasInterrupters.org).
Read and distribute it to anyone involved in hiring.

e Appoint bias interrupters. Provide HR professionals or team members with spe-
cial training to spot bias and involve them at every step of the hiring process.
Training is available at BiasInterrupters.org.

B. Assemble a Diverse Pool

e Limit referral hiring (“friends of friends”). If your existing firm is not diverse,
hiring from your current employees’ social networks will replicate the lack of
diversity. If you use referrals, keep track of the flow of candidates from refer-
rals. If referrals consistently provide majority candidates, consider limiting refer-
rals or balance referral hiring with more targeted outreach to ensure a diverse
candidate pool.

e Tap diverse networks. Reach out to diverse candidates where they are. Identify
law job fairs, affinity networks, conferences, and training programs aimed at
women and people of color and send recruiters.

* Consider candidates from multitier schools. Don’t limit your search to candi-
dates from Ivy League and top-tier schools. This favors majority candidates
from elite backgrounds and hurts people of color and professionals from non-
professional backgrounds (class migrants)’. Studies show that top students from
lower-ranked schools are often similarly successful.!

¢ Get the word out. If diverse candidates are not applying for your jobs, get the
word out that your firm is a great place to work for women and people of
color. One company offers public talks by women at their company and writes
blog posts, white papers, and social media articles highlighting the women who
work there.

® Change the wording of your job postings. Using masculine-coded words such as
“leader” and “competitive” tends to reduce the number of women who apply.!!
Tech alternatives (see Textio'? and Unitive!®) can help you craft job postings
that ensure you attract top talent without discouraging women.

e Insist on a diverse pool. If you use a search firm, tell them you expect a diverse
pool, not just one or two diverse candidates. One study found the odds of hir-
ing a woman were 79 times greater if there were at least two women in the
finalist pool; the odds of hiring a person of color were 194 times greater.'

C. Resume Review

¢ Distribute the “Identifying Bias in Hiring Worksheet” (available at Bias
Interrupters.org). Before resumes are reviewed, have reviewers read the work-
sheet so they are aware of the common forms of bias that can affect the hiring
process.

e Commit to what’s important—and require accountability. Commit in writing to
what qualifications are important, both in entry-level and lateral hiring. When
qualifications are waived for a specific candidate, require an explanation of why
they are no longer important—and keep track to see for whom requirements
are waived."
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* Ensure resumes are graded on the same scale. Establish clear grading rubrics
and ensure that everyone grades on the same scale. Consider having each
resume reviewed by two different people and average the score.

¢ Remove extracurricular activities from resumes. Including extracurricular activ-
ities on resumes can artificially disadvantage class migrants. A recent study
showed that law firms were less likely to hire a candidate whose interests
included “country music” and “pick-up soccer” rather than “classical music”
and “sailing”—even though the work and educational experience was exactly
the same. Because most people aren’t as aware of class-based bias, communicate
why you are removing extracurricular activities from resumes.

® Avoid inferring family obligations. Mothers are 79% less likely to be hired than
identical candidates without children.'® Train people not to make inferences
about whether someone is committed to the job due to parental status and
don’t count “gaps in a resume” as an automatic negative.

e Try using “blind auditions.” If women and candidates of color are dropping
out of the pool at the resume review stage, consider removing demographic
information from resumes before review. This allows candidates to be evaluated
based solely on their qualifications.

D. Interviews

e Use structured interviews. Ask the same list of questions to every person who
is interviewed. Ask questions that are directly relevant to the job for which the
candidate is applying.!”

e Ask performance-based questions. Performance-based questions, or behavioral
interview questions (“Tell me about a time you had too many things to do and
had to prioritize.”), are a strong predictor of how successful a candidate will be
at the job.'®

¢ Try behavioral interviewing."” Ask questions that reveal how candidates have
dealt with prior work experiences. Research shows that structured behavioral
interviews more accurately predict the future performance of a candidate than
unstructured interviews.?” Instead of asking “How do you deal with problems
with your manager?” say “Describe for me a conflict you had at work with
your manager.” When evaluating answers, a good model to follow is STAR?!:
the candidate should describe the Situation faced, the Task handled, the Action
taken to deal with the situation, and the Result.

* Do work-sample screening. If applicable, ask candidates to provide a sample of
the types of tasks they will perform on the job (e.g., ask candidates to write a
legal memo for a fictitious client).

® Develop a consistent rating scale and discount outliers. Candidates’ answers (or
work samples) should be rated on a consistent scale, with ratings for each fac-
tor backed up by evidence. Average the scores granted on each relevant criterion
and discount outliers.**

e If “culture fit” is a criterion for hiring, provide a specific work-relevant defini-
tion. Culture fit can be important, but when it’s misused, it can disadvantage
people of color, class migrants, and women.?® Heuristics such as the “airport
test” (Who would I like to get stuck with in an airport?) can be highly exclu-
sionary and not work-relevant. Questions about sports and hobbies may feel
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exclusionary to women and to class migrants who did not grow up, for exam-
ple, playing golf or listening to classical music. Google’s work-relevant defini-
tion of “culture fit” is a helpful starting point.>*

e “Gaps in a resume” should not mean automatic disqualification. Give candi-
dates an opportunity to explain gaps by asking about them directly during the
interview stage. Women fare better in interviews when they are able to provide
information up front rather than having to avoid the issue.?’

¢ Provide candidates and interviewers with a handout detailing expectations.
Develop an “Interview Protocol Sheet” that explains to everyone what’s
expected from candidates in an interview or use ours, available at Bias
Interrupters.org. Distribute it to candidates and interviewers for review.

e When hiring, don’t ask candidates about prior salary. Asking about prior salary
when setting compensation for a new hire can perpetuate the gender pay gap.?®
(A growing legislative movement prohibits employers from asking prospective
employees about their prior salaries.?”)

3. Repeat as Needed

e Return to your key metrics. Did the bias interrupters produce change?

e If you don’t see change, you may need to implement stronger bias interrupters,
or you may be targeting the wrong place in the hiring process.

e Use an iterative process until your metrics improve.
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Interrupting Bias In
Assignments

Tools for Law Firms

The Challenge

Every workplace has high-profile assignments that are career enhancing (“glamour
work”) and low-profile assignments that are beneficial to the organization but not
the individual’s career. Research shows that women do more “office housework”?
than men.?’ This includes literal housework (ordering lunch), administrative

work (scheduling a time to meet), and emotion work (“she’s upset; comfort her”).
Misallocation of the glamour work and the office housework is a key reason
leadership across the legal profession is still male dominated. Professionals of color
(both men and women) also report less access to desirable assignments than do white

men.30

e Glamour work. More than 80% of white male lawyers but only 53% of women
lawyers of color, 59% of white women lawyers, and 63% of male lawyers of
color reported the same access to desirable assignments as their colleagues.’!

¢ Office housework. Almost 50% of white women lawyers and 43% of women
lawyers of color reported that at work they more often play administrative roles
such as taking notes for a meeting compared to their colleagues. Only 26% of
white male lawyers and 20% of male lawyers of color reported this.*

In law firms, when lawyers become “overburdened” with office housework, it reduces
the amount of billable time that they can report, which can hurt their compensation
and their career.®

Diversity at the top can only occur when diverse employees at all levels of the
organization have access to assignments that let them take risks and develop new
skills. If the glamour work and the office housework aren’t distributed evenly, you
won’t be tapping into the full potential of your workforce. Most law firms that use
an informal “hey, you!” assignment system end up distributing assignments based on
factors other than experience and talent.

If women and people of color keep getting stuck with the same low-profile
assignments, they will be more likely to be dissatisfied and to search for opportunities
elsewhere.?* The attrition rates for women and especially women of color in law firms
are already extremely high, and research suggests that the cost to the firm of attrition
per associate is up to $400,000.%* Law firms cannot afford to fail to address the
inequality in assignments.
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The Solution: A Three-Step Approach

Fair allocation of the glamour work and the office housework are two separate
problems. Some law firms will want to solve the office housework problem

before tackling the glamour work; others will want to address both problems
simultaneously. (A “Road Map for Implementation” is available at BiasInterrupters

.org.)
1. Use Metrics
A. Identify and Track

The first step is to find out if and where you have a problem.

e What is the office housework and glamour work in your organization?
e Who is doing what and for how long?
e Are there demographic patterns that indicate gender and/or racial bias is at
play?
To do this:

1. Distribute the “Office Housework Survey” (available at BiasInterrupters.org)
to your employees to find out who is doing the office housework and how
much of their time it takes up.

2. Convene relevant managers (and anyone else who distributes assignments) to
identify the glamour work and the lower-profile work in the law firm. Use
the “Assignment Typology Worksheet” to create a typology for assignments
and the “Protocol” for more details (both available at BiasInterrupters.org).

3. Input the information from the typology meeting into the “Manager Assign-
ment Worksheet” and distribute this to managers (available online at Bias
Interrupters.org). Have managers fill out the worksheets and submit them,
identifying to whom they assign the glamour work and the lower-profile
work.

B. Analyze Metrics

Analyze survey results and worksheets for demographic patterns, dividing employees
into (1) majority men, majority women, men of color, and women of color, (2)
parents who have just returned from parental leave, (3) professionals working part-
time or flexible schedules, and (4) any other underrepresented group that your
organization tracks (veterans, LGBTQ people, individuals with disabilities, etc.).

e Who is doing the office housework?

e Who is doing the glamour work?

e Who is doing the low-profile work?

e Create and analyze metrics by individual supervising attorney.

2. Implement Bias Interrupters

A. Office Housework Interrupters

e Don’t ask for volunteers. Women are more likely to volunteer because they are
under subtle but powerful pressures to do so.%¢
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e Hold everyone equally accountable. “I give it to women because they do it well
and the men don’t” is a common sentiment. This dynamic reflects an environ-
ment in which men suffer few consequences for doing a poor job on office
housework, but women who do a poor job are seen as “prima donnas” or “not
team players.” Hold men and women equally accountable for carrying out all
assignments properly.

e Use admins. If possible, assign office housework tasks to admins (e.g., planning
birthday parties, scheduling meetings, ordering lunch).

¢ Establish a rotation. A rotation is helpful for many administrative tasks (e.g.,
taking notes, scheduling meetings). Rotating housework tasks such as ordering
lunch and planning parties is an option if admins are unavailable.

e Shadowing. Another option for administrative tasks is to assign a more junior
person to shadow someone more senior—and take notes.

B. Glamour Work Interrupters

® Avoid mixed messages. If your law firm values mentoring and committee work
(such as serving on the Diversity Initiative), make sure these things are valued
when the time comes for promotions and raises. Sometimes law firms say they
highly value this kind of work—but they don’t. Mixed messages of this kind
will negatively affect women and people of color.

e Conduct a roll-out meeting. Gather relevant managing and supervising attor-
neys to introduce the bias interrupters initiative and set expectations. “Key
Talking Points for the Roll-Out Meeting” are available at BiasInterrupters.org.

¢ Provide a bounceback. Identify individual supervising attorneys whose glam-
our work allocation is lopsided. Hold a meeting with that supervisor and
bring the problem to his or her attention. Help the supervisor think through
why he or she only assigns glamour work to certain people or certain types
of people. Work with the supervisor to figure out (1) if the available pool for
glamour work assignments is diverse but is not being tapped fully or (2) if
only a few people have the requisite skills for glamour work assignments. Read
the “Responses to Common Pushback” and “Identifying Bias in Assignments”
worksheets (available at BiasInterrupters.org) before the bounceback meetings
to prepare. You may have to address low-profile work explicitly at the same
time as you address high-profile assignments; this will vary by law firm.

If a diverse pool has the requisite skills . . .

¢ Implement a rotation. Have the supervisor set up a rotation to ensure fair
access to plum assignments.

¢ Formalize the pool. Write down the list of people with the requisite skills and
make it visible to the supervisor. Sometimes just being reminded of the pool can
help.

e Institute accountability. Have the supervisor track his or her allocation of glam-
our work going forward to measure progress. Research shows that accountabil-
ity matters.>’
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If the pool is not diverse . . .

¢ Revisit the assumption that only one (or very few) employees can handle this
assignment. Is that true, or is the supervisor just more comfortable working
with those few people?

® Analyze how the pool was assembled. Does the supervisor allocate the glamour
work by relying on self-promotion or volunteers? If so, that will often disadvan-
tage women and people of color. Shift to more objective measures to create the
pool based on skills and qualifications.

If the above suggestions aren’t relevant or don’t solve your problem, then it’s time to
expand the pool:

e Development plan. Identify what skills or competencies an employee needs to
be eligible for the high-profile assignments work and develop a plan to help the
employee develop the requisite skills.

e Succession planning. Remember that having “bench strength” is important so
your department won’t be left scrambling if someone unexpectedly leaves the
company.

e Leverage existing HR policies. If your organization uses a competency-based
system or has a Talent Development Committee or equivalent, use that resource
to help develop competencies so career-enhancing assignments can be allocated
more fairly.

¢ Shadowing. Have a more junior person shadow a more experienced person
during the high-profile assignment.

® Mentoring. Establish a mentoring program to help a broader range of junior
people gain access to valued skills.

If you can’t expand your pool, reframe the assignment so that more people could
participate in it. Could you break up the assignment into discrete pieces so more
people get the experiences they need?

If nothing else works, consider a formal assignment system. Appoint an assignments
czar to oversee the distribution of assignments in your organization. See examples of
what other law firms have done at BiasInterrupters.org.

3. Repeat as Needed

e Return to your metrics. Did the bias interrupters produce change?

e If you still don’t have a fair allocation of high- and low-profile work, you may
need to implement stronger bias interrupters or consider moving to a formal
assignment system.

e Use an iterative process until your metrics improve.
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Interrupting Bias In
Performance Evaluations

Tools for Law Firms

The Challenge

In one study, law firm partners were asked to evaluate a memo by a third-year
associate. Half the partners were told the associate was black; the other half were
told the identical memo was written by a white associate. The partners found 41%
more errors in the memo they believed was written by a black associate as compared
with a white associate.*® Overall rankings also differed by race. Partners graded the
white author as having “potential” and being “generally good,” whereas they graded
the black author as “average at best.”

The Solution: A Three-Step Approach
1. Use Metrics

Businesses use metrics to assess their progress toward any strategic goal. Metrics

can help you pinpoint where bias exists and assess the effectiveness of the measures
you’ve taken. (Whether metrics are made public will vary from firm to firm and from
metric to metric.)

For each metric, examine:

* Do patterned differences exist between majority men, majority women, men
of color, and women of color? Include any other underrepresented group that
your firm tracks, such as military veterans, LGBTQ people, or individuals with
disabilities.

e Do patterned differences exist for parents after they return from leave or for
lawyers who reduce their hours?

e Do patterned differences exist between full-time and part-time employees?

Important metrics to analyze:
* Do your performance evaluations show consistent disparities by demographic
group?
* Do women’s ratings fall after they have children? Do employees’ ratings fall
after they take parental leave or adopt flexible work arrangements?
® Do the same performance ratings result in different promotion or compensation
rates for different groups?

Keep metrics by (1) supervising attorney; (2) department; (3) country, if relevant; and
(4) the law firm as a whole.
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2. Implement Bias Interrupters

All bias interrupters should apply both to written evaluations and in meetings, where
relevant. Because every firm is different, not all interrupters will be relevant. Consider
this a menu.

To understand the research and rationale behind the suggested bias interrupters, read
the “Identifying Bias in Performance Evaluations Worksheet,” available online at
BiasInterrupters.org.

A. Empower and Appoint

e Empower people involved in the evaluation process to spot and interrupt bias.
Use the “Identifying Bias in Performance Evaluations Worksheet,“ available
online at BiasInterrupters.org. Read and distribute.

e Appoint bias interrupters. Provide HR professionals or team members with
special training to spot bias and involve them at every step of the performance
evaluation process. Training is available at BiasInterrupters.org.

B. Tweak the Evaluation Form

® Begin with clear and specific performance criteria directly related to job require-
ments. Try “He is able to write an effective summary judgment motion under
strict deadlines” instead of “He writes well.”

e Require evidence from the evaluation period that justifies the rating. Try “In
March, she argued X motion in front of Y judge on Z case, answered his ques-
tions effectively, and was successful in getting the optimal judgment” instead of
“She’s quick on her feet.”

¢ Consider performance and potential separately for each candidate. Performance
and potential should be appraised separately. Majority men tend to be judged
on potential; others are judged on performance.

Separate personality issues from skill sets for each candidate. Personal style should
be appraised separately from skills because a narrower range of behavior often is
accepted from women and people of color. For example, women may be labeled
“difficult” for doing things that are accepted in majority men.

C. Tweak the Evaluation Process

e Level the playing field. Ensure that all candidates know how to promote them-
selves effectively and send the message that they are expected to do so. Distrib-
ute the “Writing an Effective Self-Evaluation Worksheet,” available online at
BiasInterrupters.org.

e Offer alternatives to self-promotion. Encourage or require supervisors to set up
more formal systems for sharing successes, such as a monthly e-mail that lists
employees’ accomplishments.

¢ Provide a bounceback. Supervisors whose performance evaluations show per-
sistent bias should receive a bounceback (i.e., someone should talk through the
evidence with them).

e Have bias interrupters play an active role in calibration meetings. In many law
firms and legal departments, the Executive Committee or another body meets
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What's a bounceback?

An example: in one organization,
when a supervisor’s ratings of an
underrepresented group deviate
dramatically from the mean, the
evaluations are returned to the
supervisor with the message:
either you have an undiagnosed
performance problem that requires
a Performance Improvement Plan
(PIP), or you need to take anoth-
er look at your evaluations as a
group. The organization found
that a few people were put on
PIPs, but over time, supervisors’
ratings of underrepresented groups
converged with those of majority
men. A subsequent survey found
that employees of all demographic
groups rated their performance
evaluations as equally fair (where-
as bias was reported in hiring—
and every other business system).

100

to produce a target distribution of ratings or to
cross-calibrate rankings. Have participants read
the “Identifying Bias in Performance Evaluations
Worksheet” on bias before they meet (available at
BiasInterrupters.org). Have a trained bias inter-
rupter in the room.

* Don’t eliminate your performance appraisal
system. Eliminating formal performance evalua-
tion systems and replacing them with feedback on
the fly creates conditions for bias to flourish.

3. Repeat as Needed

e Return to your key metrics. Did the bias inter-
rupters produce change?

e If you don’t see change, you may need to
implement stronger bias interrupters, or you may
be targeting the wrong place in the performance
evaluation process.

e Use an iterative process until your metrics
improve.
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Interrupting Bias In
Partner Compensation

Tools for Law Firms

The Challenge

The gender pay gap in law firms has been extensively documented for decades. A
2016 report by Major, Lindsey, and Africa found a 44% pay gap between male and
female law firm partners.?’ The report also found a 50% difference in origination
credit, which many use to explain the pay gap: men earn more money because they
bring in more business. Studies show the picture is much more complicated.

e One study found that even when women partners originated similar levels of
business as men, they still earned less.*

e Another study found that 32% of white women income partners and 36% of
women partners of color reported that they had been intimidated, threatened,
or bullied out of origination credit.*!

e The same study found that more than 80% of women partners reported being
denied their fair share of origination credit in the previous three years.*

e Doesn’t everyone think their compensation is unfair? Not to the same degree: a
recent survey of lawyers found that male lawyers were about 20% more likely
than white women lawyers and 30% more likely than women lawyers of color
to say that their pay was comparable to their colleagues of similar experience.*’

The Solution: A Three-Step Approach
1. Use Metrics

Businesses use metrics to assess their progress toward any strategic goal. Metrics
can help you pinpoint where bias exists and assess the effectiveness of the measures
you’ve taken. (Whether metrics are made public will vary from firm to firm and from

metric to metric.)

For each metric, examine:

® Do patterned differences exist between majority men, majority women, men of
color, and women partners of color? (Include any other underrepresented group
that your firm tracks, such as military veterans or LGBTQ people.)

e Are partners disadvantaged for taking parental leave? Are parents or others
with caregiving responsibilities excluded from future opportunities?

e Do part-time lawyers receive less than proportionate pay for proportionate
work? Are they excluded from future opportunities?
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Important metrics to analyze:

e Compare compensation with a variety of lenses and look for patterns. Lenses
include relationship enhancement, hours and working time revenues, and so
forth. Do separate analyses for equity and income partners.

e Succession. Analyze who inherits compensation credit and client relationships
and how and when the credit moves.

e Origination and other important forms of credit. Analyze who gets origination
and other important forms of credit, how often it is split, and who does (and
does not) split it. If your firm does not provide credit for relationship enhance-
ment, analyze how that rule affects different demographic groups—and consider
changing it.

e Comp adjustments. Analyze how quickly compensation falls, and by what per-
centage during a lean period and how quickly compensation rises during times
of growth. (When partners lose key clients, majority men often are given more
of a runway to recover than other groups.)

¢ De-equitization. Analyze who gets de-equitized.

e Pitch credit. Analyze who has opportunities to go on pitches, who plays a
speaking role, and who receives origination and other forms of credit from
pitches.

e Lateral partners. Analyze whether laterals are paid more in relation to their
metrics. This is a major factor in defeating diversity efforts at some firms.

Keep metrics by (1) individual supervising lawyer; (2) department; (3) country, if
relevant; and (4) the firm as a whole.

2. Implement Bias Interrupters

To understand the research and rationale behind the suggested bias interrupters,
read the “Identifying Bias in Partner Compensation Worksheet,” available online at
BiasInterrupters.org.

A. Find Out What Drives Compensation—and Be Transparent about What
You Find

e Commission an analysis. Although firms may say they value a broad range
of factors, many experts agree that origination and billable hours account for
almost all variance in compensation.** Hire a law firm compensation consultant
or statistician to find out what factors determine compensation at your firm.

¢ Be transparent about what drives compensation. This is a vital first step to
empowering women and people of color to refuse work that does not enhance
their compensation and focus on work that positions them to receive higher
compensation. Studies show that reducing ambiguity reduces gender bias in
negotiations—and law firm compensation often involves negotiation among
partners.” If only those “in the know” understand what’s really valued, that
will benefit a small in group that typically reflects the demography of your
existing equity partnership.

¢ Value everything that’s valuable. Give credit for nonbillable work that is vital to
sustaining the long-term health of the firm—including relationship enhancement
credit, credit for lawyers who actually do the client’s work, and talent manage-
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ment. If the firm says it values mentoring and greater diversity but does not in
fact do so, this will disadvantage women and lawyers of color.

B. Establish Clear, Public Rules

e Establish clear rules governing granting and splitting origination and other valu-
able forms of credit. Research suggests that men are more likely to split origina-
tion credit with men than with women and that women may get less origination
credit than men even when they do a similar amount of work to bring in the
client.*® Set clear, public rules addressing how origination credit should be split
by publishing and publicizing a memo that details how partners should split
credit under common scenarios.

e Establish a formal system of succession planning. If your firm allows origina-
tion credit to be inherited, institute a formal succession planning process. Other-
wise, in-group favoritism means that your current pattern of origination credit
will be replicated over and over again, with negative consequences for diversity.

e Pitch credit. Women attorneys and attorneys of color often report being used
as “eye candy”—brought to pitches but then not given a fair share of credit or
work that results. Establish rules to ensure this does not occur. The best practice
is that if someone does the work for the pitch, he or she should be recognized
with credit that accurately reflects his or her role in doing and winning the
work.

e Parental leave. Counting billables and other metrics as “zero” for the months
women (or men) are on parental leave is a violation of the Family and Medical
Leave Act, where applicable, and is unfair even where it is not illegal. Instead,
annualize based on the average of the months the attorney was at work, allow-
ing for a ramp-up and ramp-down period.

e Part-time partners. Compensation for part-time partners should be propor-
tional. Specifics on how to enact proportional compensation depends on which
compensation system a law firm uses. See the “Best Practices for Part-Time Part-
ner Compensation” paper for details, available at BiasInterrupters.org.

C. Establish Procedures to Ensure the Perception and Reality of Fairness

e Institute a low-risk way partners can receive help in disputes over credit. Set up
a way to settle disputes over origination and other forms of credit that lawyers
can use without raising eyebrows.

® Provide templates for partner comp memos—and prohibit pushback. Some
firms provide opportunities for partners and associates to make their case to the
compensation committee by writing a compensation memo. If your firm does
this, distribute the worksheet (online at BiasInterrupters.org) on how to write
an effective compensation memo and set rules and norms to ensure that women
and minorities are not penalized for self-promotion. If not, give partners the
opportunity to provide evidence about their work: research shows that wom-
en’s successes tend to be discounted and their mistakes remembered longer than
men’s.

e Institute quality control over how compensation is communicated to partners.
Design a structured system for communicating with partners to explain what
factors went into determining their compensation.
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® When hiring, don’t ask candidates about prior salary. Asking about prior salary
when setting compensation for a new hire can perpetuate the gender pay gap.*’
(A growing legislative movement prohibits employers from asking prospective
employees about their prior salaries.*®)

e Have a bias interrupter at meetings where compensation is set. This is a person
who has been trained to spot the kinds of bias that commonly arise.

e Training. Make sure that your compensation committee, and anyone else
involved in setting compensation, knows how implicit bias commonly plays out
in law firm partner compensation and how to interrupt that bias. Read and dis-
tribute the “Identifying Bias in Partner Compensation Worksheet” (available at
BiasInterrupters.org).

3. Repeat as Needed

e Return to your key metrics. Did the bias interrupters produce change?

e If you don’t see change, you may need to implement stronger bias interrupters,
or you may be targeting the wrong place in the compensation process.

e Use an iterative process until your metrics improve.
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Small Steps, Big Change

Bias Interrupters
Tools for In-House
Departments
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Interrupting Bias in Hiring

Tools for In-House Departments

The Challenge:

When comparing identical resumes, “Jamal” needed eight additional years of
experience to be considered as qualified as “Greg,” mothers were 79% less likely to
be hired than an otherwise-identical candidate without children, and “Jennifer” was
offered $4,000 less in starting salary than “John.”* Unstructured job interviews

do not predict job success,’® and judging candidates on “culture fit” can screen out
qualified diverse candidates.’!

The Solution: A Three-Step Approach
1. Use Metrics

Businesses use metrics to assess their progress toward any strategic goal. Metrics
can help you pinpoint where bias exists and assess the effectiveness of the measures
you’ve taken.

For in-house departments, some metrics may be possible to track; others may require
HR or can only be tracked company-wide. Depending on the structure and size of
your in-house department, identify what’s feasible.

Whether metrics are made public will vary from company to company and from
metric to metric.

For each metric, examine:
¢ Do patterned differences exist between majority men, majority women, men
of color, and women of color? (Include any other underrepresented group that
your department/company tracks, such as veterans, LGBTQ people, etc.)

Important metrics to analyze:

e The goal is to track the candidate pool through the entire hiring process—from
initial contact, to resume review, to interviews, to hiring—and then to analyze
where underrepresented groups are falling out of the hiring process. How much
you can track will depend on how your company’s systems are set up, as will
the extent to which you will need help from HR.

e Track whether hiring qualifications are waived more often for some groups.
You may be able to do this only for those parts of the hiring process that are
done at a departmental level, such as final-round interviews.

e Track interviewers’ reviews and recommendations to look for demographic
patterns. Again, your department’s ability to do this will depend on what is han-
dled at a departmental level, or your HR department may be willing to do this
tracking.
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Keep in-house metrics by (1) individual supervisor; (2) department, if your in-house
department is large enough to have its own departments; and (3) country, if relevant.

2. Implement Bias Interrupters

All bias interrupters should apply both to written materials and in meetings, where
relevant.

Because in-house departments are all different and vary in size and structure, not all
interrupters will be relevant. Depending on how much of the hiring process is done
by the in-house department versus HR, some of the interrupters may be more feasible
than others. Consider this a menu.

To understand the research and rationale behind the suggested bias interrupters, read
the “Identifying Bias in Hiring Worksheet,” available online at BiasInterrupters.org,
which summarizes hundreds of studies.

A. Empower and Appoint

¢ Empower people involved in the hiring process to spot and interrupt bias. Use
the “Identifying Bias in Hiring Worksheet,” available online at BiasInterrupters
.org, and distribute this to anyone involved in hiring.

e Appoint bias interrupters. Provide HR professionals or team members with spe-
cial training to spot bias and involve them at every step of the hiring process.
Training is available at BiasInterrupters.org.

B. Tips to Help You Assemble a Diverse Pool

e If your department hires by referral, keep track of the candidate flow from refer-
rals. Hiring from current employees’ social networks may well replicate lack of
diversity if your department is not diverse. If your analysis finds that referrals
consistently provide majority candidates, consider limiting referrals or balance
referral hiring with more targeted outreach to ensure a diverse candidate pool.

¢ Recruit where diverse candidates are. If your department handles recruiting,
make sure to reach out to diverse candidates where they are. Identify law job
fairs, affinity networks, conferences, and training programs aimed at women
and people of color and send recruiters. If your department does not do recruit-
ing, consider asking the people in charge to do more targeted recruitment.

e If recruitment happens mostly at law schools, consider candidates from multi-
tier schools. Don’t limit your search to candidates from Ivy League and top-tier
schools. This practice favors majority candidates from elite backgrounds and
hurts people of color and professionals from nonprofessional backgrounds
(class migrants).>? If another department handles recruiting, let them know that
your department would like to consider candidates from a broader range of law
schools.

e If your department writes its own job postings, make sure you are not using lan-
guage that has been shown to decrease the number of women applicants (words
such as competitive or ambitious). If HR is in charge of the job postings, sug-
gest that they review job posts in the same way. Tech companies such as Textio
and Unitive can help.
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e Insist on a diverse pool. If HR creates a pool for your department, tell them
that you expect the pool to be diverse. One study found the odds of hiring a
woman were 79 times greater if there were at least two women in the finalist
pool; the odds of hiring a person of color were 194 times greater.’® If HR does
not present a diverse pool, try to figure out where the lack of diversity is com-
ing from. Is HR weeding out the diverse candidates, or are the jobs not attract-
ing diverse candidates?

C. Interrupting Bias While Reviewing Resumes

If your in-house department conducts the initial resume screening, use the following
bias interrupters. If HR does the initial screening, encourage them to implement the
following tips to ensure that your department receives the most qualified candidates.

¢ Distribute the “Identifying Bias in Hiring Worksheet” before resumes are
reviewed (available at BiasInterrupters.org) so reviewers are aware of the com-
mon forms of bias that can affect the hiring process.

¢ If candidates’ resumes are reviewed by your department, commit to what qual-
ifications are important—and require accountability. When qualifications are
waived for a specific candidate, require an explanation of why the qualification
at issue is no longer important—and keep track to see for whom requirements
are waived.’* If HR reviews the resumes, give HR a clear list of the qualifica-
tions your department is seeking.

e Establish clear grading rubrics and ensure that all resumes are graded on the
same scale. If possible, have each resume reviewed by two different people and
average the scores. If HR reviews resumes, encourage them to review resumes
based on the rubric that you provide to them.

¢ Remove extracurricular activities from resumes. Including extracurricular activ-
ities on resumes can favor elite majority candidates.’> Remove extracurriculars
from resumes before you review them or ask HR to do this.

e Watch out for Maternal Wall bias. Mothers are 79% less likely to be hired than
an identical candidate without children.*® Train people who review resumes
not to make inferences about whether someone is committed to the job due to
parental status. Instruct them not to count “gaps in a resume” as an automatic
negative. If HR reviews resumes, ask them to do the same.

e Try using “blind auditions.” If women and candidates of color are dropping out
of the pool at the resume review stage, consider removing demographic infor-
mation from resumes before review—or ask HR to do it.

D. Controlling Bias in the Interview Process

® Ask the same questions to every person you interview. Come up with a set list
of questions you will ask each candidate and ask them in the same order to
each person. Ask questions that are directly relevant to the job for which the
candidate is applying.’”

¢ Ask performance-based, work-relevant questions. Performance-based questions,
or behavioral interview questions (“Tell me about a time you had too many
things to do and had to prioritize.”), are a strong predictor of how successful a
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candidate will be on the job.’® Ask questions that are directly relevant to situa-
tions that arise in your department.

® Require a work sample. If applicable, ask candidates to demonstrate the skills
they will need on the job (e.g., ask candidates to write an advisory letter to the
sales team about a new product.)

e Standardize the interview evaluation process. Develop a consistent rating scale
for candidates’ answers and work samples. Each rating should be backed up
with evidence. Average the scores granted on each relevant criterion and dis-
count outliers.’

¢ Try behavioral interviewing.®® Ask questions that reveal how candidates have
dealt with prior work experiences. Research shows that structured behavioral
interviews can more accurately predict the future performance of a candidate
than unstructured interviews.®! Instead of asking “How do you deal with prob-
lems with your manager?” say “Describe for me a conflict you had at work
with your manager.” When evaluating answers, a good model to follow is
STAR®?: the candidate should describe the Situation faced, the Task handled, the
Action taken to deal with the situation, and the Result.

e If you use culture fit, do so carefully. Using culture fit as a hiring criterion can
thwart diversity efforts.®® Culture fit (“Would I like to get stuck in an airport
with this candidate?”) can be a powerful force for reproducing the current
makeup of the organization when it’s misused.®* Questions about sports and
hobbies may feel exclusionary to women and to class migrants who did not
grow up playing golf or listening to classical music. If culture fit is a criterion
for hiring, provide a specific work-relevant definition. Google’s work-relevant
definition of culture fit is a helpful starting point.%

® Ask directly about “gaps in a resume.” Women fare better in interviews when
they are able to provide information up front rather than having to avoid the
issue.’® Instruct your interviewing team to give, in a neutral and nonjudgmental
fashion, candidates the opportunity to explain gaps in their resumes.

® Be transparent to applicants about what you’re seeking. Provide candidates
and interviewers with a handout that explains to everyone what’s expected
from candidates in an interview. Distribute it to candidates and interviewers for
review so everyone is on the same page about what your in-house department is
seeking. An example “Interview Protocol Sheet” is available at BiasInterrupters
.org.

e Don’t ask candidates about prior salary. Asking about prior salary when setting
compensation for a new hire can perpetuate the gender pay gap.®” (A growing
legislative movement prohibits employers from asking prospective employees
about their prior salaries.®®)

3. Repeat as Needed

e Return to your key metrics. Did the bias interrupters produce change?

e If you don’t see change, you may need to implement stronger bias interrupters,
or you may be targeting the wrong place in the hiring process.

e Use an iterative process until your metrics improve.
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Interrupting Bias In
Assignments

Tools for In-House Departments

The Challenge

Diversity at the top can only occur when diverse employees at all levels of the
organization have access to assignments that let them take risks and develop new
skills. A level playing field requires that both the glamour work (career-enhancing
assignments) and the office housework (the less high-profile and back-office work) are
distributed fairly. If your department uses an informal “hey, you!” assignment system
to distribute assignments, you may end up inadvertently distributing assignments in
an inequitable fashion.

If women and people of color keep getting stuck with the same low-profile
assignments, they will be more likely to be dissatisfied and to search for opportunities
elsewhere.®’

The Solution: A Three-Step Approach

Fair allocation of the glamour work and the office housework are two separate
problems. Some in-house departments will want to solve the office housework
problem before tackling the glamour work; others will want to address both
problems simultaneously. This will depend on the size of your in-house department
and how work is currently assigned.

1. Use Metrics
A. Identify and Track

For each metric, examine:
e What is the office housework and glamour work in your department?
e Who is doing what and for how long?
e Are there demographic patterns that indicate gender and/or racial bias at play?

Important metrics to analyze:

1. Distribute an office housework survey to members of your department to
find out who is doing the office housework and how much of their time it
requires. Create your own survey or use ours, available at BiasInterrupters
.org.

2. Convene relevant managers (and anyone else who distributes assignments)
to identify what is the glamour work and what is the lower-profile work in
the department. Worksheets and protocols to help you are available online at
BiasInterrupters.org.

110 Interrupting Bias in Assignments



3. Once you have identified what the glamour work is in your department, ask
managers to report which employees have been doing the glamour work.
Worksheets are also available at BiasInterrupters.org.

B. Analyze Metrics

Analyze office housework survey results and glamour worksheets for demographic
patterns, dividing employees into (1) majority men, majority women, men of

color, and women of color, (2) parents who have just returned from parental

leave, (3) professionals working part-time or flexible schedules, and (4) any other
underrepresented group that your organization tracks (e.g., veterans, LGBTQ people,
individuals with disabilities). (This will also depend on the size of your in-house
department. If there are only one or two people in a category, the metric won’t be
scientifically viable.)

e Who is doing the office housework?
e Who is doing the glamour work?
e Who is doing the low-profile work?

e Create and analyze metrics by individual supervisor.

2. Implement Bias Interrupters

Because every in-house department is different and varies so much in size and
structure, not all interrupters will be relevant. Depending on how much of the hiring
process is done by the in-house department versus HR, some of the interrupters may
be more feasible than others. Consider this a menu.

A. Office Housework Interrupters

® Don’t ask for volunteers. Women are more likely to volunteer because they are
under subtle but powerful pressures to do so.”

¢ Hold everyone equally accountable. “I give it to women because they do it
well—men don’t.” This dynamic reflects an environment in which men suffer
few consequences for doing a poor job on less glamorous assignments and
women who do the same are faulted as “not being team players.”

e Use admins. Assign office housework tasks (e.g., planning birthday parties,
scheduling meetings, ordering lunch) to admins if your department has enough
admin support to do so.

e Establish a rotation. A rotation is helpful for many administrative tasks (e.g.,
taking notes, scheduling meetings). Rotating housework tasks (e.g., ordering
lunch and planning parties) is also an option if admins are unavailable, making
it a good option for in-house departments.

¢ Shadowing. Another option in larger departments is to assign a more junior
person to shadow someone more senior—and to do administrative tasks such as
taking notes.

B. Glamour Work Interrupters

e Value what’s valuable. If your department values such things as mentoring and
committee work (such as serving on the Diversity Initiative), make sure these
things are valued when the time comes for promotions and raises. Sometimes
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companies say they highly value this kind of work—but they don’t. Mixed
messages of this kind will negatively affect women and people of color. If
your department doesn’t have complete control over promotions and raises,
work with relevant departments to ensure that communicated values are being
rewarded appropriately. When members of your in-house department take on
diversity work, make sure they have suitable staff support.

¢ Announce your goals of equitable assignments. Gather your team (or the mem-
bers of your team who distribute assignments) to introduce the bias interrupters
initiative and set expectations. Key talking points for the roll-out meeting are
available online at BiasInterrupters.org.

¢ Provide a bounceback. If your metrics reveal that some members of your
department distribute assignments inequitably, hold a bounceback meeting.
Help the person in question think through why he or she assigns glamour work
to certain people or certain types of people. Work with the person to figure out
whether (1) the available pool for glamour work assignments is diverse but is
not being tapped fully or whether (2) only a few people have the requisite skills
for glamour work assignments. Use the “Responses to Common Pushback” and
“Identifying Bias in Assignments” worksheets (available at www.BiasInterrupters
.org) to prepare for bounceback meetings.

If a diverse pool has the requisite skills . . .

e Implement a rotation. Set up a system where plum assignments are rotated
between qualified employees.

¢ Formalize the pool. Write down the list of people with the requisite skills and
make it visible to whomever distributes assignments. Suggest or require anyone
handing out plum assignments to review the list of qualified legal professionals
before making a decision. Sometimes just being reminded of the pool can help.

e Institute accountability. Require people handing out assignments to keep track

of who gets plum assignments. Research shows that accountability matters.”!

If the pool is not diverse . . .

e Revisit your assumptions. Can only one (or very few) employees handle this
type of assignment, or is it just that you feel more comfortable working with
those few people?

* Revisit how the pool was assembled. When access to career-enhancing assign-
ments depends on “go-getters” who ask for them, women, people of color, and
class migrants may be disadvantaged because self-promotion is less acceptable
to them or less accepted when they do it.

If these suggestions aren’t relevant or don’t solve your problem, then it’s time to
expand the pool. Small in-house departments may have to find creative ways to do
this.

¢ Development plan. For the attorneys or other legal professionals who aren’t yet
able to handle the plum assignments, what skills would they need to be eligible?
Identify those skills and institute a development plan.
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Succession planning. Remember that having “bench strength” is important so
that your department won’t be left scrambling if someone unexpectedly leaves
the company.

Leverage existing HR policies. If your company has a Talent Development Com-
mittee or professional development resources, use this resource to help your
legal professionals develop the skills they need to handle plum assignments.
Shadowing. Have a more junior person shadow a more experienced person
during a high-profile assignment.

Mentoring. Establish a mentoring program to help a broader range of junior
people gain access to valued skills.

If you can’t expand your pool, reframe the assignment. Can you break up the
assignment into discrete pieces so more people can participate and get the experiences
they need?

If nothing else works, consider a formal assignment system.

3. Repeat as Needed

Return to your metrics. Did the bias interrupters produce change?

If you still don’t have a fair allocation of high- and low-profile work, you may
need to implement stronger bias interrupters or consider moving to a formal
assignment system.

Use an iterative process until your metrics improve.
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Interrupting Bias In
Performance Evaluations

Tools for In-House Departments

The Challenge

Bias in performance evaluations has been well documented for decades.”

In one study, law firm partners were asked to evaluate a memo by a third-year
associate. Half the partners were told the associate was black; the other half were
told the identical memo was written by a white associate. The partners found 41%
more errors in the memo they believed was written by a black associate as compared
with a white associate.”® Overall rankings also differed by race. Partners graded the
white author as having “potential” and being “generally good,” whereas they graded
the black author as “average at best.”

The problem isn’t limited to law firms. One informal study in tech revealed that 66%
of women’s performance reviews but only 1% of men’s reviews contained negative
personality criticism.”* Bias in the evaluation process stretches across industries.

The Solution: A Three-Step Approach
1. Use Metrics

For in-house departments, some metrics may be possible to track; others may require
HR or can only be tracked company-wide. Depending on the structure and size of
your department, identify which metrics you are able to track.

For each metric, examine:

® Do patterned differences exist between majority men, majority women, men
of color, and women of color? Include any other underrepresented group that
your company tracks, such as veterans, LGBTQ people, or individuals with
disabilities.

e Do patterned differences exist for parents after they return from leave or for
employees who reduce their hours?

¢ Do patterned differences exist between full-time and part-time lawyers and
other legal professionals?

Important metrics to analyze:
® Do your performance evaluations show consistent disparities by demographic
group?
e Do women’s ratings fall after they have children? Do ratings fall after profes-
sionals take parental leave or adopt flexible work arrangements?
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® Do the same performance ratings result in different promotion or compensation
rates for different groups?

Keep in-house metrics by (1) individual supervisor; (2) department, if your in-house
department is large enough to have its own departments; and (3) country, if relevant.

2. Implement Bias Interrupters

All bias interrupters should apply both to written materials and in meetings, where
relevant.

Because in-house departments vary so much in size and structure, not all interrupters
will be relevant to every company. Also, some interrupters will not be feasible,
depending on how much of the hiring process is done by the in-house department
versus HR. Consider this as a menu.

To understand the research and rationale behind the suggested bias interrupters, read
the “Identifying Bias in Performance Evaluations Worksheet,” available online at
BiasInterrupters.org, which summarizes hundreds of studies.

A. Empower and Appoint

e Empower people involved in the evaluation process to spot and interrupt bias.
Use the “Identifying Bias in Performance Evaluations Worksheet,” available
at BiasInterrupters.org, and distribute it to those involved in the evaluation
process.

* Appoint bias interrupters. Provide HR professionals or team members with
special training to spot bias and involve them at every step of the performance
evaluation process. Training is available at BiasInterrupters.org.

B. Tips for Tweaking the Evaluation Form

Many in-house departments do not have control over their performance evaluation
forms, so some of these suggestions will not be feasible.

e Begin with clear and specific performance criteria directly related to job require-
ments. Try “He is able to write clear memos to leadership that accurately por-
tray the legal situations at hand” instead of “He writes well.”

e Instruct reviewers to provide evidence to justify their rating and hold them
accountable. Global ratings, with no specifics to back them up, are a recipe for
bias and do not provide constructive advice to the employee being reviewed.

¢ Ensure that the evidence is from the evaluation period. The evaluation form
should make it clear that a mistake an employee made two years ago isn’t
acceptable evidence for a poor rating today.

e Separate discussions of potential and performance. There is a tendency
for majority men to be judged on potential and others to be judged on
performance.

e Separate personality issues from skill sets. A narrower range of behavior often is
accepted from women and people of color than from majority men.
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C. Tips for Tweaking the Evaluation Process

e Help everyone effectively advocate for themselves. Distribute the “Writing an
Effective Self-Evaluation,” available online at BiasInterrupters.org.

e If the evaluation process requires self-promotion, offer alternatives. Set up more
formal systems for sharing successes within your in-house department, such as a
monthly e-mail that lists employees’ accomplishments.

¢ Provide a bounceback. If possible, ask HR for an analysis (or do your own) to
ensure that individual supervisors’ reviews do not show bias toward or against
any particular group. If they do, hold a meeting with that supervisor to help the
person in question think through why certain types of people are getting lower
performance evaluations. Work with the supervisor to figure out whether (1)
the individuals in question are having performance problems and should be put
on Performance Improvement Plans or whether (2) the supervisor should reex-
amine how employees are being evaluated.

¢ Have bias interrupters play an active role. If your in-house department holds
calibration meetings, make sure there is a bias interrupter in the room to spot
and correct any instances of bias. If a bias interrupter can’t be in the room, have
participants read the “Identifying Bias in Performance Evaluations Worksheet”
before they meet, available online at BiasInterrupters.org.

¢ Don’t eliminate your performance appraisal system. To the extent that you have
a say in the HR operations in your company, encourage your company not to
eliminate formal performance appraisal systems. Informal, on the fly perfor-
mance evaluation systems are becoming more popular, but they have a tendency
to reproduce patterns of bias.

3. Repeat as Needed

e Return to your key metrics. Did the bias interrupters produce change?

e If you don’t see change, you may need to implement stronger bias interrupters,
or you may be targeting the wrong place in the performance evaluation process.

e Use an iterative process until your metrics improve.
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Interrupting Bias In
Compensation

Tools for In-House Departments

The Challenge

The in-house gender pay gap has not been well studied, but a 2017 report from the
Association of Corporate Counsel described a “dramatic” gender pay disparity based
on a survey taken by 1,800 in-house counsel. The report found that there is a higher
proportion of men in six of seven salary bands above $199,000—yet only 8% of
male respondents believed that a pay gap existed.

Interrupting bias in compensation for in-house departments can be tricky because
decisions and policies around compensation typically are made at the company level,
but there are steps your department can take to begin to address the problem.

The Solution

The following recommendations can be implemented at the departmental level to
reduce bias in compensation.

e Communicate your organization’s compensation strategy. If only those “in the
know” understand what’s really valued, that will only benefit a small in group.

e When hiring, don’t ask candidates about prior salary. Asking about prior salary
when setting compensation for a new hire can perpetuate the gender pay gap.’®
(A growing legislative movement prohibits employers from asking prospective
employees about their prior salaries.””)

® Read and distribute the “Identifying Bias in Compensation Worksheet” to any-
one involved in compensation decisions in your department (available online at
BiasInterrupters.org).

¢ Obtain surveys and benchmarking data at regular intervals. Assess whether
compensation in your in-house department is competitive with the relevant
market. SHRM and similar organizations provide guidance to help you choose
reputable compensation surveys and benchmarking data. Typically these data
are behind a pay wall.

¢ Encourage HR to implement pay equity audits under the direction of the legal
department or outside lawyers to maximize the chance that the data collected is
not discoverable under attorney—client privilege.

e When pay disparity is discovered, work with HR or the equivalent department
to address the disparity within a reasonable period of time.

e Institute a low-risk way people can get help in disputes over compensation. Set
up a way to settle disputes over compensation that lawyers and legal profes-
sionals can use without raising eyebrows.
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Best Practice:
Sponsorship

Based on Ricardo Anzaldua’s MetLife Sponsorship
Program

These Best Practice recommendations are based on conversations with Ricardo
Anzaldua, GC of MetLife, who implemented a similar program in his department.

Identify top talent. Create a system that controls for unconscious bias to identify top
talent (including nondiverse talent) to defeat arguments that the program is designed
to unfairly advantage or disadvantage particular groups. To identify top talent early,
MetLife used existing talent-identifying tools and introduced survey techniques to
control for unconscious bias. Make sure that your system:

e Draws input from many different sources (not just managers; also include cli-
ents, peers, subordinates, etc.)
e Seeks assessments of both performance and potential from varying perspectives

Pair each top-talent candidate with a trained senior-level sponsor who is held
accountable.

¢ Tie effective sponsorship with manager performance evaluations, compensation,
and ability to be promoted.

e To ensure that sponsorship does not come to be regarded as a risk of being
considered a poor performer with little reward, either (1) enlist all officer-level
managers to be sponsors or (2) create upside rewards available only to effective
sponsors. (Note: enlisting all managers to be sponsors is simpler and helps get
buy-in to the program.)

e Create and inculcate leadership competencies for managers that they can also
use to advance.

e All top talent should be paired with sponsors, but pair diverse top-talent candi-
dates with senior management.

e Make sure each protégé has a mentor (preferably not the sponsor).

Develop goals and milestones for protégés.

e Each sponsor-protégé pair creates a mutually agreed-upon career goal that can
be accomplished in three to five years.

e Each sponsor creates a development plan that includes milestones along the
way (opportunities and experiences needed to accomplish the career goal). Mile-
stones may include presentations, managing/leading a team, communication
training, leading a significant project (e.g., transaction, litigation, regulatory
examination), and executive presence coaching.
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Create action learning teams (ALTs).

e Create small teams of protégés and sponsors (pair sponsors with different
groups of protégés).

e Give ALTs senior-management-level problems and task them with formulating,
in three to six months, written proposals to solve the issues, including how to
involve non-legal resources.

® Bring in SME:s to facilitate the more technical aspects of specific problems.

e At various points in the process, ALTs should brief senior management on the
status of their work.

Bake sponsorship and ALTs into existing talent development systems, performance
evaluations systems, and HR processes.
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About the ABA
Commission on Women
In the Profession

As a national voice for women lawyers, the ABA Commission on Women in the
Profession forges a new and better profession that ensures that women have equal
opportunities for professional growth and advancement commensurate with their
male counterparts. It was created in 1987 to assess the status of women in the legal
profession and to identify barriers to their advancement. Hillary Rodham Clinton,
the first chair of the commission, issued a groundbreaking report in 1988 showing
that women lawyers were not advancing at a satisfactory rate.

Now entering its fourth decade, the commission not only reports the challenges

that women lawyers face, it also brings about positive change in the legal workplace
through such efforts as its Grit Project, Women of Color Research Initiative, Bias
Interrupters Project, and the Margaret Brent Women Lawyers of Achievement
Awards. Drawing upon the expertise and diverse backgrounds of its 12 members,
who are appointed by the ABA president, the commission develops programs,
policies, and publications to advance and assist women lawyers in public and private
practice, the judiciary, and academia.

For more information, visit www.americanbar.org/women.
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About the Minority
Corporate Counsel
Association (MCCA)

The preeminent voice on diversity and inclusion issues in the legal profession, MCCA
is committed to advancing the hiring, retention and promotion of diverse lawyers in
law departments and law firms by providing research, best practices, professional
development and training, and pipeline initiatives.

MCCA’s groundbreaking research and innovative training and professional
development programs highlight best practices and identify the most significant
diversity and inclusion challenges facing the legal community. MCCA takes an
inclusive approach to the definition of “diversity” including race and ethnicity,
gender, sexual orientation, disability status and generational differences.

Since MCCA’s founding 20 years ago, it has been recognized and honored by the
Association of Corporate Counsel, the National LGBT Bar Association, the National
Minority Business Council, Inc. and the U.S. Equal Employment Opportunity
Commission, among others. MCCA’s vision, “To make the next generation of legal
leaders as diverse as the world we live in,” is what drives the organization and our
passionate and committed partners.

For more information, visit www.mcca.com.
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