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L INTRODUCTION!

Dr. Coomer has been defamed, harassed, threatened. traumalized, and thrust into the
conspiratorial pro-Trump 2020 Presidendial election fraud narative.  As it turns out, the actial
fraud in this case originated with an Antifa-obsossed businessman, who fed a false and
uncotroborated nartative about Dr. Coomer o (he media and the politically savvy Defendants,
The Defendants then amplificd this false narrative because it comported with various voler fraud
theories they were already peddiing.

Tn iheir anti-SLAPP motions, Defendants broadly invoke the First Amendmentas a defense
with no real analysis for when and how it applies. 13ut there is no conslilulional value in
defumation.  Defamation does mot advance public debate.  While there are constitutional
protections for speech, those protections have limits. They are balanced against competing liberty
interests in privacy and reputation. Applying heightened constitutional prolecuons requires an
existng matter of public concermn involving the plaintiff—not one that Defendants manulacture.
Defandants ignore this und advance standards that do not exist—that by presenting themselves as
members of the mediz or members of a legal weam, they are permitied lo defame with impunity
and arc absolved from Lhe conscyuences of profiteering from the dissemination of imesponsible,
inacourale, and urreliable information, Defendants then claim that the Colorado anti-SLAPP law

requires the Court to dismiss this case in its wfancy and award sanctions against Dr. Coomer [or

I This Omaibus Responsa responds 1o all Delendants” special mations to dismiss, with the exeeptior. of Newsmux
given the settlement and dismissal o7 cizims, and includes a suppiemant to Defendant Erie Melaxus's response, as
reserved, based on court-ordersl discovery. See Olimann, et al. dot., Apr, 30, 2021 HoR-TOP Mo, Apr, 30, 20210,
Malkin Mot Apr. 30, 2021; Metaxas Mol, Mar. 01, 2021 QAN-Rion Moo, Apr, 30, 2021; Giuliand Mor., Apr. 34,
2021; Powell Mot., apr. 20, 2021 Defending the Republic Mot Apr. 30, 2021; Trump Campaizn Mol Apr. 30,
2021; wee afie P1Us Resp, to Metaxas Mot ¢ TV, Apr, 07, 2027,



pursuing recoursc againsi Defendants’ tortious conduct.  Neither the First Amendment nor
Colorade’s anli-SLAPP statute justifies such an cutcome.

Dr. Coomer requests that the Court deny Defendants’ special motions to dismiss for two
primary rcasons; (1) Colorade’s ami-SLAPT stalule does pot apply and {2) cven il it applics,
Dr. Coomer has more than sufticient evidence (o establish a prima facic showing of his case as a
matter of law. The supporting evidence includes Dr. Coomer’s awn Declaration wherein he
swears that Joseph Oltmann’s claims about him are patently false; that he is not a member of any
Antifa relaled organizations; that he did not boast about rigging the clection on a call of any kind;
(hat he did not take any action 1o change votes or rig the election in any way, and that he was, in
fact, busy working with county and state officials in the lead-up o the 2020 Presidential election,
as opposed (o parlicipating in an Antita call or secking o subvert the election. Dr. Coomer
explains in detail how the Defendants” concerted efforts 1o cast him as a key clection fraudster
farced him inte hiding for months, cansed extreme emotional distress from the countless public
and private threats, and ultimately ended his sixteen-vear career supporting Tocal and national
elections.

The supperting evidence mcludes the Declaration ol Professor Alex T, Halderman, Ph.D,
an election security export who is often cited by Defendants in support of the potential technical
vulnerabilitics in Dominion’s elestion systems (Dr, Halderman even makes a brief appearance in
the “Dominicn-izing the Vote™ broadcast). Among other things, Dr. Halderman is currently
serving as an expert [ur the plaintifs in the Curling case in Geosgla—the same case where Olimann
falsely claims Dr. Coomer lied under oath. Dr. Halderman unsparingly debunks the Delendants’

central premise thal Dr, Coomer either did or would huve had the ability to affect the outcome of



the clection. Dr, Halderman labels Delendants’ accusations as “inherently improbable™ and the
Antifa call narrative as “the height ot cartwonish buffoonery.”  PDr. Halderman notes that
Dr. Coomer’s patents (as inventor) insured more transparency during the votc adjudication process
in the 2020 Presidential election, nol the opposite, as Defendants claim.

The supporting cvidence includes the Declaration of Tred Brown, Jr., u lorty-year Denver
Post reporter and cditor and a retired University of Denver journalism instructor. Like
Dr. Halderman, Brown debunks the notion that the media wnd journalism Defendants could
credibly rely on a single source—Olimann—/[iw such a dynamic charge. Brown opines that,
among other things, the Defendants” “prossly inadequate” failure to double-check allegations or
even attempt to verify the facts through “obvious sources” is evidence of their reckless disregard
lor the truth.

The supporling evidence includes the Declaration ot Mike Rothschild, author of The Siorm
is Upo.ri-US: How Qitnon BEC}{II?‘I{(J. o Movement, Cult, and Conspivacy Theory of Everpthing. Like
Dr. Halderman, Rothschild attacks some of the Defendants” reliance on Ron Walkms, the former
Schan administrator and likely Q poster who, despite having no cxperience in election
administratiml; serves as OAN's “experl” in the *Dominion-izing the Vote™ report. Rothsehild
describes how Defendants boosled various QAnon conspiracy theorics, as part of ther
preconceived conspiratorial voter fraud theories— ultimately including the false atlcgalions against
Dr. Coomer—in the event Trump lost the clection, Rothschild noles thal Defendants nsed an
inherently improbable story about Dr, Coomer as a tool 0 further the preconceived QAnon

slection-fraud narrative.



The supporting svidence includes the Declaration of Martin (Marty) Golingan, a long-time
QAN producer who was fired by QAN afler he and other producers went on the record to discuss
OAN’s disinformation aboul voier fraud and the insurrection in an April 18, 2021 New York
Times article.? Golingan provides an insider’s view of OAN’s top down content and editorial
decision-muking (supported by internal emails), as well as the “Dominion-izing the Voie”
segment.  His testimony shines a lght on OANs proconceived storyline, designed to support
Trump by promoting baseless clection fraud claims while buikding » brand and financial success
as a “pro-Trump” news outlet, Golingan labelled the Coomer story an *H story,” which was run
with Charles Herring’s express approval. ‘L'he story was not fact-checked by OAN newsroom staff’
in San Disge, and Chanel Rion’s sources were not verified. According to Golingan, Rion was enc
of the “untouchables” whose work product could not be validated because she had the express
approval of the Herrings, As a five-year veteran of OAN, Golingan believes the story “should
never have aired,” vialated basie journalistic standards, and was broadcast with reckless disregard
for the wuath,

The supporting evidence includes the Declaration of Individual 3. Gltimann [alsely claimed
{hat Individual 3 was a “key actor,” an ideniified leader of Our Revolution, and an “Antifa leader.”
None of that is true. Despite Qlimann’s claim of 70-80% certainly ol Individual 3 being on the
Antifa call, Individual 3 avers that he/she was absolutely not on the alleged Antifa call, does not
know Dr. Coomer, and does not think it is credible that a man in his 50s with a Ph.D. iz nuclear

physics would ever be welcome or rusted amongst individuals affiliated with Antifa. done of the

* vee Kachel Abrams, One Awmerica News Netwerk Sty True m Trmnp, NY, TIMES, Apr. 180 2021,
higws v e myiies oo 202 1447 |8 busine ssimsd sy Lrueg i,




Defendants ever contacted Individual 3 except for Oltmann, and Oltmann only did so in order Lo
harass hinvher (the harassing emails are attached (o his/her Declaration).

The supporting evidence includes the Declaration of Individual 1. Individual 1 is
specifically listod in Oltmann’s notes, which he claims were taken contempaoraneously during the
alleged Antifa call. Tndividual 1's Declaration provides details of a Zoom meeting that he/she
initiated on September 23, 2020, involving 15-20 activists. We know from Oltmann’s recent
deposilion thut Oltmann now claims the Antila call was a Zoam call 1hat occurred before
September 26. The primary purpose of the meeting hostod by Individual | wag to deal with
concerns raised about Individual 2, a right-wing agitator and criminal who is also {eaturcd
prominently n Oltman’s notes, and not the presidentiaf election as Olunwum alleged. According
to Individual 1's Declaration, Dr. Coomer was nal a participant on this call. Indeed, Individual 1
had never met nor heard of Dr. Coomer prior to this lawsuit.

The supparting evidence inclades the Declaraiion o Doug Bania, an cxpert in intellectual
property, social media and internet infringement, and other intangible assets. By analyzing more
than eight months o relentless (hreats on social media, Bania provides a glimpse of the nightmare
that Defendants have unleashed on Dr. Coomer. He notes that nearky 9,000 distinet QAnan-related
Twitter accounts mentioned Dr, Coomer in the manths after the Noveimber 2020 election, with as
many as 2,500 mentions in a single day. Bania’s research confinms that more than a thousand
unique accounts have mevtioned Dr. Coomer in the same post with terms such as “kill,” “die,”
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“shoot,” “treason,” “hang,” “traitor,” “arrest,” and/or “attack.”
Further, due to the Court’s limited discovery order, the supporting evidence attached hereo

includes Defendants’ own documents, words, and conduct. It can be fairly stated that some of the



media Delendants such as Eric Metaxas, Jin Hoft, and Michelle Malkin simply did not concein
themselves at any level with the credibility of who or what they were relying upon as part of their
publications or the accuracy of what they were reporting, Malkin epitomizes this particular brand
of mourious journalism.  Instead of reporting vertfiable ety or even conducting a cursory
mvestigation of those tacts before sponsoring them on her now-defunct show Sovereign Nation,
Malkin viewed hor rele as simply “giv[ing] a pladorm 1o people who are being censored
[fe, banned from Twitter; for disseminating what s considercd dangerous or dissident
information.” This imprudent view ol journalism, of course, is part of a dangerous trend among
unserupulous media publishers of prinling or broadeasting sulacious content, while atiermpting o
disclaim responsibility for the aceuracy af thal content,

In g similar manncr, Sidoey Powell was oo focused on publicly promoting her precipitons
“Kralken™ litigation efforts to conduot.thc duc diligence mquiry required as an attorney of her
sources, meluding Oltunann.  Her research on Olentann was [imited to “watching the video with
Michelle Malkin.” In Powell's mind, Dr. Coomer was “mincr’ and a “gnat” in the “tsunami” of
clection fraud rumars and innuendo she was using in her since-soundly rebuffed lawsaits,

Powell belicves, inf.:urrccﬂy, that she has Iegal .cover.frcu'l'] a defamatioo claim because sho
was entitted to rely upon the affidavit from Oltmann hled in connection with contemplated or
pending legal proceedings. However, as ULS, Dustrict Judge Linda Parker concluded m her
Augusl 25, 2021 Opininn and Order, Powell subverted the judicial process by making spurious

claims that were not backed by law or evidence and ihat constituted a “historic and profound abuse
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ol the judicial process.™ An atlormey connot rely on an affiant as a reliable source when they are
willing to declare demonstrably false statements.  Owve need not look any further than
Dr. Halderman’s Declaration to see that Poweli's conduct here Is no different than what led to her
sanclions m the Hastern District of Michigan. Morcaver, Powell misconstrues the boundaries of
the litigation privilege, which generally aniy extends to false statements involving litigants or other
participants in o frigl sutharized by law  nota press conference.

For its part, the Trump Campaign preduced only one substantive document during the
limited discovery process. This document, hawever, turncd oul (o be an internal “smoking gun”™
memo prepared by the Trump Campaign’s research swafl shortly after the election on
November 14, 2020, This memeo completely contradicts the Trump Campaigh’s public
represenlalions about Dr. Coomer, Dominion, Hugo Chavez, Georgs Soros, vote-counting in
Spain, and Smartmatic, among other things, As 1o Dr. Coomer. the iniernal memorandwun
specifically stales: “However, There Is No tvidencs That Eric Coomer Is A Supporter of Antifa
In Any Way.” And yet, the Trump Campaign allowed Rudolph Giuliani and Powcll W publicly
state the opposite on multiple occasions while spreading the lic about Dr. Coomer’s alleged role
in rigging the clection. Despite this tactic, the Trump Campaign could ot articulate a single theory
that the election was rigged beyond a gencral “fecling” that it was.  Nonetheless, the
Trump Campaign, like the other Defendants (with the exception of former defendant Newsmax),
has refused 1o retract its defamatwry statements despite a recent retraction demand on August 18,

2021, issucd aficr Olumann failed to appear for his courl-ordered deposition.

¥ See Exkihit Ved, Ordar, No. 20-13132 (E.D. Mich.), ul #1. 66 (lindicg “no reasonable atweney would accept the
assertions in 1hose reports and affidavits as fucl . . . no reasonahie attomey wouic repeat them as et or as support (o
Giolual allegations without conducting the due diligerce inguiry reguired under Rule LT{n)"),

|



Lor his patt, Giuliani appeared Lo recelve most of his information about Dr. Coomer (rom
Col. T'hil Waldron, a conspiracy theorist who appeared at Mike Tindell's Cyber Symposium.
Giufiani was recently quoted as telling former President Trump, nmuch to the shock ol White House
adviscrs, to just declare victory en election night.* Giuliani clearly had a preconceived plan to
[alsely declare victory and then grasp at and svenfually discard “[aels” thal supported his narrative.
When asked in his doposition about his election night quote, the following exchange occurred:

Q. You were quoted as being in 2 room and saying that to Mark Meadows —

AL In order to evaluate lhe credibility of a quote, | have o know who said 1l
There's not a tape recording ol it

Q. No, nor was there ana of Dr. Coumer's alleged call, was there?

MR. ZAKEIEM: Ohjeet w lor,

THE WITNESS: Tt was a totally different thing,

O course, it was not and 1s nol & totally different thing,

Giyliani took over the Trump Campaign shorily afler the election and defamed Dr, Coomer
during the Tramp Campaign’s infamous November 19 press conference. Giuliani ratled against
the internal Trump Campaign memo that debunked his own narrative, calling L a “corporate
document fod to the campaign.” Giuliani continued (o spread the same election fraud claims, this
time under oath, that led to his suspension by the New York State Bar. And, ultimately, aller the
Trumyp Campaign was repeatedly deleated in court, Giuliani abandoned the false narrative against
Dr. Coomer it favor of lobbying slae legislatures (o overmurn the election. Indeed, he never filed

suil on behalf of the Trump Campaign based on (he Coomer allegations. and, thus, his statement

4 Carel Leonnig & Philip Rucker, t AToNE Cal FUX T DONALR 1 TRUME'S CalasTiropiic Fival Year, 344
(Penguin Press, 20217,



aboul Dr. Coonier at the press conference displayed the type of reckiessness that ultimately led to
the temporary revocation of his law license and this lawsuit,

When QAN and Chanel Rion were deposed, they were unaware Dr, Coomer had alrcady
obtained the Declaration of their former nows producer, Marly Golingan, Both OAN and Rion
denied the exisience of “T1 stories™—a reference o OAN’s ewnership-driven programming—even
though OAN’s own news director, Lindsey OQakley, senl a memo on January 14, 2021 w0 the
producers demanding they be run eight hours a day. Both OAN and Rion deubled down on the
credibility of their QAnon source, Ron Watkins, while rejecting the opmions of credible and
qualified election experts, Both allowed Olimann to have a free and unchallenged platform during
OAN’s prorecorded election report to defame Dr. Coomer and to sugpest that he “lipped the scales™
of the election in favor of President Biden. According to Plaintiff’s journalism experl, OAN and
Rion’s conduct as a news organization and their reporting on Dr. Coomer was biascd {by Useir own
admission), subject o a clear conflict of iﬁtcrest, speculative, and may be legitimalely
characterized by its reckless disregard for the truth. As of today, OAN has tefused (o retract its
reporting about Dr. Coomer,

The limited discovery allowed under the Court’s order was imporianl o secure (acts needed
for this Response. But the key witness—Oltmann and representatives of his entities - -did noet
cooperate and refused to answer key questions that were the subject of the Courl’s August 29,
2021 Order Regarding I;Iaiiltifrs Motion for Sanctions. Olimann would not provide the name,
address, and phoue number of the individual who pravided him access 1o the alleged confurence
call, Instead, he pl‘@vidﬂd anly his source's initials. 1T he tesliffed truthfolly (which he did not},

Piaintiff would still be unable to identify his source. Olmann could also uot idenlily other



participants on the call (with the possible cxception of [ndividual 3}, nor would he disclose how
he accessed Dr. Coomer’s private Facebook posts. He remains in contempt of this Court’s ordcrs.

Further, in one of the corporate representative depositions, it came fo light that there were
still outstanding emails that had not been produced. Oluuann_lestiﬁed on behalf o CD Soluiions
that hiz Conservative Daily email account had received emails from a source known only as “The
Researcher.” The Researcher emails attached intrusive, personal information abour Dr, Coomer,
his family and frieuds, as well as information on Donminion and its employees. Bmatls and other
dociuments revealed in the deposition were produced after its conclusion, and 1t was impossiblc to
take a complete deposilion. A molion for sanctions on these issues will be tiled soon.

The limited discovery allewed to prepare this Response has made it clear that Defendants
worked together and used the story about Do Coomer in a shared desire for fame, [orvtune,
proximity o power, or a combination thercol. Each Defendant conspired with Oltmann, relelling
his fable unquestioningly 1o advance their shared goals. Oltmann became a hudding personality
on the far ght. Media defendants got cyeballs and clicks. Powell and Defending the Republic
got national attention and a platforn for fundraising. Giuliani got additional media alleniion and
access fo power through Lhe Trump Campaign.

Bul there are other counections. From Ciuliani it was teamed that he and the Tromp
Campaign made a sceret deal with CAN lzmd Herring 1o allow reporter Christing Bobb (o also work
on the campaign’s legal team, without disclosure to QAN viewers. And Bobb, Giuliani, and others
came together on January 5, 2021 at the Willard Hotel, in the campaign’s war room for the Stop
the Steal rally the next day. Most shockingly, emails produced [rom Olimann indicale that he

offered access to raw clection data from Angrim County, Michigan in January 2021, o Powell in
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an cffort 1o shote up her [oundering “Kraken™ suits. The same emails suggest that Oltmany may
have cngaged, and may still be engaged, in criminal conduct in Colorado by “gaining access to the
Dominion systems under the radar™ with “several county clerks cooperating.”

Oltmann’s engoing conduct seeks to validate the ﬁ}ntasy he created of a ripged election
orchastrated hy Dr. Coome_:r and his unidentified co-conspivators.

1k BACKGROUND FACTS
A Dr. Coomer's private employnent.

1. Plaintiff Dr. Bric Coomer was a private individual, privately employed, and
privately conducting his work before Delendants’ knowing and reckless defamation campaign
against him. 3 Dr. Coomer was the Director of Product Strategy and Security [or Dominion Voling
Systems, Inc. (Dominion), a voting equipment production company hased in Denver, Colorado.?
Dominion provides cleclion support services across lh_e. United Staies, including from initial
project implementation through clection set-up, ballot layout, mulliple language sudio, machine
set-up, and system testing.” Dominion provided eloction related services to at least thirty different
states during the 2020 Presidential election.® Dr. Coomer, as an employee of Dominion, assisted

with these services.

3 Kee Exhibit A, Cowner Dee. 2t % 10; seg alre P13 Amend. Compl. a1 19 %, B3,
& See Txhibit &, Coomer Dec. al Y 2; sec atve PL's Amend, Compl, ot 9 4, 10, 43,
7 See Uxhibit A, Coomer Dec. al T9; see aive PL'S Amend, Compl. at 41 4, 44.

® Qo Bxhibit A, Coomer Dec. at ¥, & vee afso T'1s Amend. Compl. at 145,
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B. Defendants inject Dr. Covmer info conspivacy theories,

2. On Novemnber 3, 20240, the presidentlal election was held across the United States.”
As the vote count proceeded, 11 became apparent that former President Trump was likely to lose."
Fommer President Trump, his campaign, his agents, and many of his supporters—including
Defendants—-began alleging widespread voter fraud and povpetuating bascless conspiracies in

attempts to explain the loss. !

[n fact, many of their ¢laims of clection fraud predated the election
itself and were the product of QAnon-style conspiracy theorias attempting to explain Trump’s
projected loss betore it bappened.? On Navember 7, 2020, the Associated Press formally called
the electian for President Jossph Biden '’ However, the fact that President Biden won the popular
vote by more than seven million votes and 306 electoral votes did nothing to stop the conspiracy
theories already surrounding the election, ™

3. Voting machins conspiracies were especially popular. QAnon adherents staried
spreading allegations about Dominion as early as November 5, and tweels wilh #Dominien went

from 75 per day to 35,700 per day by November 13.7 Olumuann’s (anlastical slory aboul

Dr. Coomer arose in the middle of that weck-long time (rame, adding luel to a wildfire.

? Sue Tixhibilt &, Coomer Dec. at 4 12; gee afve PLs Amend, Compl, at g 2.
" S Fxhibit A, Coomer Dee. at Y 225 see alwo P13 Amend. Compl, at 4 3.
1 Qe e,

12 $po Bxkibit M-1, Trwmp Campaign, Aug. @, 2021, PX 62, a1 24, 32; Uxhibit P, Rotkschild Dec. at 9 4, 18-21, 83;
Exhiivit &, Coomer Dee. at 49 12, 13, 17, 22, 25, 30, 32, 34, 32

¥ See Bxhibit A, Coomer Dec, at§ 13; see afso P10 Anend, Compl. aly 2,
W Sec fd.; see aleo PL7A Amend, Compl. a9 46.

¥ See Bon Collins, (Hnen s Doninion veder frond conspivacy theory reaches the prestdenr, NBC WEwS, Now, 13,
020, kepsdhwosw abonews comAselrechenevsio-thies-unnn=s-lonisiansvetor-fraud-oonspiaey-thasry-isal s -
r 124,




4, And former President Trump and his allies eagerly cmbraced the false narrative that
Dominion conspired Lo rig its equiproent and the clection in favor of President Biden. '
Defendunts made Dr. Coomer, the Director of Product Strategy and Security for Dominion, the
face of these lalse elaims and inextricably linked Dr. Coomer with allegations of voter fraud
involving Dominion.'”

C. Oltmann, FEC Unjied, Inc., and Shuffling Madness Media, {nc.’s defumation of
Dr. Caoomer, :

5. The alse allegations against Dr. Coomer began with Defendant Joscph Oltmann,
Oltmann is a political activist, business owner, and co-host of the Conservative Daily podeast. At
all relevant times, Oltmann was afso an agent Tor both the nonprofit corporation that he formed,
FEC Umited, Tne. (FEC Uniled}, which includes a paramilitary civilian defensc group, and
Shuffling Madness Media, Inc. (SMM), which until very recently conducted business under the
trrade name Conservative Daily.'® Playing the part of (he reluctant right-wing here, Oltmann
catapulted himself from an apparently successiul private businessman and obscure podeaster o a
national MAGA election frand conduit. His Coomer narrative propelled him to a two-day spot on
the stage with Mike Lindell (where he repeated his talse allegations against Dr. Coomer), sceurcd
him a prominent role in the movie The Deep Rig, and insured l:hﬂt he would be booked as a frequent

guest on right-wing media shows such Steve Bannon’s War Room." Olimann has now made s

1 Lo Exhibit A, Coomer Dec, atq 14, see adse PLa Amend. Compl, at % 4
W Seer id: vee ulvo bafia at §3 TICH1); PLs Amend, Compl. at §§ 1 IV(BC).
% Siee Txhibit D-2, O'tmann-ShofMing Madness Media, Sopt. 9, 2020 Depe, Tr, [4:11-23,

19 See Bunnon's War Roam, Fpisode 1165 —"The Receipts Are Being Shown (wi/David Ciements, Jae Oltmann, Davic
Zerel, aAup. 110 2021, attpsdiwenvesdeomdipodenst S0 waeroge lupe achingnt:) 2rradsddenisade/epmode.
LLad-Ahe-roecipls-ure-857051 L L4 woe afeo Exhibit -0 at 8. 184-185,




many media appearances defanting Dr. Coomer that it is impossible to incorporate all the material
into this Response.

b. Bui Oltmann’s origin story, the alleped unmasking of a prominent Antifa opecative
at Dominion, is so fanciful on iis fhee that it strains eredulity 1o believe Defendants™ contention
that they were not aware of its falsity. His defamation of Dr. Coomer began publiely after the
results of the election were called for President Biden and aller advancing other bascless
allegations of voler (raud leading up to and immediately aller the election.”® On November 9,
2021, Olimann co-hosted an episode of his Conservative Daily podeast where he alleged w have
learned almost two menths earlier of a conspiracy to elect Biden as president®' Olimann’s
comments were part ol (he broader conspiracy narrative that the results of 2020 Presidenual
election were fraudulent.”* However, Oltntann claimed he gained specific information about such
fraudulent schemas after infiltrating Antifa and alteged Dr. Coomer wus behind these alleged

schemes, 2

[

7, Specifically, on this November 9, 2020 podeast, Oluwann claimed he had

“infillrated an Anlila conlerence call”™ sometime in late Scptember with unknown and unverified

1 See Bxhibir A, Coomer Dec. aty 13: Exhibit 8-8, Olunasuy, el al, CONSERVATIVE DALy Pencast (Sept. 9, 20200
Exhibit B-9, Oltmann, et ul., CONSERVATIVE DalLy PORCAST {Aug. 5, 20207, Cxhibit B-10, Olunson, ot a:.,
CONSERVATIVE DAILY PUDCAST (Nav. 5, 2020 Exhilit B-11, Olmann, el al, CONSERVATIVE DALY PORCART
{Nov, 6, 2020) see also T3 Amend. Campl. al 9 33.

" See Exkibit B3, Olumanr, et zl, COMSERVATIVE DAy PODCAST (Wow, 9, 20205 Exhidit B d, Now. 9, 2020
Conservative Daily Podesst Te, 18:119-21:11; see efvo FLs sanend. Compl ot 945, 52-5%

2 Ser Exhiait 3-3, OFmann, et al, CONSERVATIVE Dally PODCAST (Nov. 9, 2020); Exbilnt B-1, Now. 8, 2020
Conscrvative Daiiy Podeast Tr, 2:25-3:5, 8:25-9:10; see wleo PL's Amend, Conal, a0 9§ 4, 8, 52-33, 56-71, 85, Bl-
0L

% See Exhibil B-3, Oltmann, et al, CONSERVATIVE Dally PODCAST (Nov, Y, 20200 Exhikil B-4, Nov. 9, 2020
Conservat’ve Thaily Modeast 'U'r, 18:19-21:11; see alve P15 Amend. Camplat b £ IV(3-(C).

-
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participants. ¥ Oltmann claimed while on this purporied call that one ol these unkmown
parlicipanis was referred 1o as “Eric” and another allegedly explained “Lrie is the Dominion
guy.™ Oltmann weng on to claim when another unknown participant asked, *What are we gonna
do if f-ing Trump wins?” The unknown “Lric” responded, “Don’t worry about the election, Trump
is 1101 gopna win, 1made f-ing sure of that. Hahahuha,"** Allerwards, Oltmann afleged his otforts
to identify the unknown speakers of this purported call were limiled o Googling “Fric,”
“Dominion,” and “Denver, Colorado,™ With no legitimate attempt Lo confirm the identity ol the
alleged speaker, Olimann falsely attributed these alleged statements w Dr. Coomer and
Dominion.? Olimann then used these anonynious statements to falsely assert thal Dr. Coomer
subverted the results of the election despite having no actual evidence.

8. Oltmann has repeated these defamatory stalenients across media platforms,

inchuding in tervicws with Malkin, OAN, and Metaxas. Hoft and The Galeway Pundit published

the same claims, and Giuliani and Powd] repeated themn as well
D

M Sop i ver qfvo Exlibit F-1, Malcin, July 27, 2021, PX 15; Lxhibil G-1, Melazas, Auag. 13, 2027, pX 97, Tr. 3.13-
25 6:6-T3: Exhibit G-2, The Fric Mciaxas Radio Show, YOUTURRE (Nov, 24, 2020},

% gee Exhibit B-3, O'tmann, o al, CoONsERYATIVE DALy PODCAST (Nov, 9, 2020% Exhibit B-4, Nov, G, 2020
Comsetvative Daily Podeast 1., 19:3-23; see adso PL7s Amend. Compl, a1 9 52,

% Gue Fxhibit 33, Joseph Olonann, e el., CoNSERVATIVE DALY POBUAST [Mov, 9, 202(01; Exhisii B-4, Nov, 9, 200
Conssrvative Daily Podeas: 1., 19:24-20:7; see alse PL7s Amend. Corpl. aty 52,

¥ Sae Bxhihit G-2, Ve Fric Mctaxas Radio Show, Joe Offmiemn Disoisses Ho W A Seciritp Gentis of Dominfen Voling
Fromived Anlifa Members o Trimtp Lose, YOUTUBE (Nov, 24, 2020); Exhihit G-1, Metaxas, Aug. 13,2021, BX 07,
Tr &20-25 see eden PL7s Amend, Compl ary 52, .74

3 Ser Exhibit (-2, The Fric Melaxas Radio Show, Joe Qdtmann Discusses {fow A Securlty Gendus af Doniviion Yuting
Promised Antifir Members @ Trinnp Loy, YOUTURE (Nov. 24, 20200; Exhibit G-L, Metxuy, Aug, 13,2027, PX 97,
Tr, R20-U:24: yee afso PLs Amend. Complo at 396, 59; n g0 112,

2 See Exhibit 3-3, Oltmarn, el al, CONSERV A VY DALY PODCAST (Nov, D, 2020) at 1450 Exhibit A-L Fub, 3,
Olinann et al,, CONSKRYATIVE DALY PODCAST (Nov. EL, 20207 at 7:05; Exkibit F-1, Malkin, July 277, 2021, PX 15,
a1 3:51; Lxhibit B-1, He#t=1GP, Aug, 10,2021, PX E6; Fxhibit A-L, Puls, 11, Oltmann e al, WaKLE LFTSTEH RaNDy
CORPOROM (Nov, 14, 2020y ar A3:10; Exhibit A-%, Pub. L3 Olmann et al.. THI ki Fungea SHovw (Mo, 13, 20200
at 340: Txlihit A-1, Pub, 11, Ottnann el ul, THE GATEWAY PUNDIY (Nov. 16, 2020) al 0:15; Hoft- TGP, Avg, 11,
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9. This defamation is ongoing. [t is unclear how many false statemcnts Olimann has
made against Dr. Coomer to date, but he frequently devoles episodes of s podeast 10 Dr, Coomer
and this litigation. There have been scures of podeasts and hundreds of detamatory slatements.
But what iz clear is thal Climann defamed Dr, Coomer For political and financial advancement.
with every additional defamatory podeast, Conservative Daily climbed the rankings. ™ Wilh every
additional defamatory interview, Olimann gained national caposure and additional business and
political connections. However, his underlving story about Dr. Coomer is obviously false and
bears all the indicators that his statements aboul Dr. Coomer were made with actual malice, to the
extent that standard applies here,

10. First, Cltmann’s atlegations against Dr. Coomer were fabricated by a witness with
o actual personal knowledge of Dr. Coomer and have been constricted so that Climann and
Oltroann alone can verify them. Defendants have describad Olttmann as their sigular source, but

Oltnann has never met and docs not know Dr. Coomer such that he might be able to identily him

020 X 87 Exhibit A-1, Pub, 22, Ollieann el ab., THE PETER Borvies SHow, (Nov, 17, 2020) 28 24:29; Exhisit A-1,
Pub. 23, Oltmann e, al., THE PRIER BovLEs Sy, (Nowv, 18, 2020) at 6:14; Exbibil A-1, Pu, 24, Olimam er 21
CONSTRVATIVE DALy PoncasT (Nov, 19, 2020); Exhibit A-1. Pub, 33, Olimaan et. al., WaRE Ur! wils RaNwy
CorporOoN (Nov, 21, 20207 at 30:02; Cxhibit -1, Hemring-OAN, Juiy 30, 2021, PX 32 at 22:00; Exhitit G-2, Tt
Bl ML raxas SUow (Now. 24, 20200 at 4:58; Cxhibit F-1 Malkin, July 27, 2021, BX 17 ub 11:35; Exiibit &-1,
Pub, 61, Oftnann ol. al, TS PROFESsOR's RLCGRD, (Apr, 260, 20210, at 16:00; TIF DEER RIG (Zero Hour Alchermy,
20213 Cxhibit A-1, Pub. 63, Olomane ct. al, FRaNg TY (May 3, 20207 at 6:18; Cxhibit A-t, Pub. 68, Gltinann et al.,
STEEL TRUTH PORCAST {1re 22, 202 1); Exhibit A-1, Pub. 6d, Ofimann et al, THE CHUCK AND JULIE STTO% (May 3,
20200 6t 28:26; Exhibit A-1, Pub. 72, Oltmann, Spesch st Reawzken Amcrica Tour, (July 18, 2021) at 5:07; Exhibit
A-!, Pub. 73, Oltmann e, al., INTHEM A TROON PODCAST (Aug, 4 20217 al 5:09; Exhibit A-1, Pub. 74, Oflmanm e,
al., MIKE LINBOLL CYBUR SYMPOSIURL (Avg, 11, 20213 at 6:34; Oxhibit A-L, Pub. 753, Olimann el al, STUVTE
BaNNOY'E WaR ROOM POBCAs (Aug. 11, 2021y at 1:35,

M pe Fxhibit D-4; Olbmana, ot al. CONSERVATIVE Dably PODCAST (Nov, 5, 2020) (idenfying porcast as #1159 most
popalar political podeast in America), (Nov, 6, 2020) {dentifying podeast as #108 most popalar political podeast in
America), (Nov. ¥, 2020) lidentifving podeast as #81 most posular political podeast in Amerieca), (Nov. 10, 2023
{identifying podeast as 462 mest popular political poceast in America), {(Nov. 14, 2020) (identizying podcast as #53
most popular politica: podcast in Arerica), (Nav, 19, 2020] (identifying podeaslas #28 most popalar politizal podeast
in Aneriea), (Dec. 2, 20201 (identitying podeus as #8 most populae political pedeast in America).
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on a call ' Oltmann has brought forward no other witnesses with personal knowledge of
Dr. Coomer to testify about the call {including his alleged conduil who be stll will not identify}.
Oftmann did not see Dr. Coomer’s name, his Anlila nickname, or his face—conveniently, there
wag no video—on the purported Zoom call.? Oltmann has come forward with no other witnesses
with personal knowledge of Dr. Coomer who could identify Dr. Coomer on this purported call
other than Dr. Coomer himself (who denies being on the call). ™ e has no other evidence that
Dr. Coomer was on his purported call. ¥ Indeed the sole witness Oltmann has identified
spocifically as very likely on the call, Individual 3, denies being on lbe call and having the
associations Olunann claims hosshe has.® Instead, Oltmann based his allegations on an alleged
Google search and alleged YouTube videos of Dr, Coomer he claims io have subsequently
walched o conlirm his fludings at some later undisclosed time*” However, Oltmann dogs not
claim to have sxpertise in vocal identification and willized vo reliable methodology for identifying
an anonvimous speaker on a purported call atter it ocewred (such as recorded voice yecoguilion

software). Instead, this is pure speculation by ain ungualified witess.,

W Jee Eaxhinit A, Coomer Dec, at? 15,

* See td,

¥ ee fd.; Exhibit B-2, Olmann, Sept. §, 2021 Depa, Tr. 13:18-16:1; 74:23-75:4,
™ See Exnibil B-2, at 75:15-76:3,

3 Nee Lxlibit B-2, Oltmann, Sept, 8, 2021 Depe. Tr. E3:20-16:1

W Gee Cxhibit ©, tdividual 3 Dec, at € 12-17.

¥ Qee Exhibit -3, af 6:8-T:8,



1l Second, Oltmann has no personal knowledge of any election fraud, let alonc {raud
ivolving Dr. Coomer.®™ He has no wilnesses with personal knowledge of any fraud commilled
by Dr. Coomer.® And he has no evidence, himself, of election fraud committed by Dr. Coomer.”

iz Third, instead of evidence, Oltmann obtained and built his allegations on
speculation from Dr. Coomer's personal Facebook posts ' These posts do not reference an Antifa
call or plot 1 subvert the election. Like mosi Facebook pasts. these posts are limited 10
Dr. Coomer’s parsonal and polivical beliefs and vxperiences, which neither prove nor disprove
Oltmann’s allegations.= Whether Dr. Coomer did or did not support President Lrump 1s not
evidence of election fraud. Whether Dr. Coomur relerenced Antifa i & sativical post 1s not
evidence of any phone cal! or plan to subvert ihe ¢lection. The Faccliook posts themselves have
no probative value, and Qltmann’s use of thent Is again limited to speculation by an unqualified
wikiness.

13. Fourth, Oltyann’s allegations are hascd on anonymous sources—specifically
unkpown and unveritied speakers on an Antifa call he allegedly mftfrrared.  Oltmann has
repeatedly made this clear in his descriptions of the alleged Antifa call and participants therein,
including by acknowledging that the purported “Gric™ on the call was only identified as “Eric” by

anather anonymous source that Oltmann cannol identify or verify, ¥ Only after Dr, Coomer filed

W Sop Fxlibil V-3, at 52;10-53:6.
I,
R

A a0 Exhibil B-3, Olimam, et al, CONSURVATIVE DALY PGDCAST {(Nov. 9
Canservative Daily Podeast Tr, 19:8-13,

+ See Exlubic A, Coomer Dee. aty 45

20203 Cxbkibie 13-4, Nav. 9, 2020

4 ¥ep Exkibil B-3, Olrmann, et @, CONSERVATIVE DAILY PODCAST (Nov. 9, 2020%; Fxhibit B-4, Nov, 5, 2020
Conservaczive Daily Podeast Te. 19:8-200135,



suit did Olimann ¢laim to have personal knowledge of other parlicipanis on the purported call.™
However, those alleged other participants have nat come forward, and Qltmann Las refused to

disclose the identities of these alteged other participants, ™

Regardless, knowledge of ather
participants does not impule knowledge of the relevant unknown and unverified speakers on which
Olimann based his claims. Those alleged speakers remain anonymous.

14. IFiiih, there is ne ovidence corraborating Oltmann’s allegations. This is significant
as there should be clear record evidence of the purported Antifa call.  Such records are
contemporanecusly made with phone calls across plarforms and would provide information that
could be utilized to deternine the veracity of the allegations, including the date, time, and method
of the respective call or now, Zoom. Yet Oltmann has refused 1o even disclose basie details abow
the call, let alone produce records establishing the purported call’s existence.” Despite common
knowledge ol such records, none of the other Defendants sought them from Ollmann before
adopting his story, ¥ Further, there is no recording ol the alleged Antifa call. ¥ Oltmann
understands the significance of a rccording. Ina highly acerbic email 1o Individual 3 on Octoher 19,
2020 (alter the supposed Seplember Antifa call, but before his November 9 Conservative Daily

podeast where he exposed “Fric”) Olumana wrote o Individual 3: ¥“We have taped conversations

+ See Fxhibit ¥-5, at 29:13-17,
¥ Sog Txhibit B-1. Qltmann, Sepl. 8, 2021 Depo. Tr. 15:20-20:18.
i at 7110725

47 See Ex. E-1 at A2:17-33:12: Exhibit F-1, Maikin, July 27, 2021 Depo. Tr. 120:3-20; Exhibit G-1, Melaxas, Aug. 13,
2021 Depo. Tr. 28:5-541:5; Lxhibit 1-1, Rion, Aug. ¥, 2021 Depo, Tr. T 22-B0017, 50023-8 115, §4:1-13; Ex_ 1-1, at
1916220060 Exhibit J-1, Giuliani, Aug. 14, 2021 Depo. Tro 59:5-0003, 135:2- 13415 Exhibit K-1, Powell, July 20,
2021 Depo. L. 34,5-35:20, 46:20-23.

£ See Exhihit B-3, Qrmann et al.. CONSZRYATIVE DALY PODCAST [Nov. 9. 2020% Rxhibit B-4, Nov, 9, 2020
Consesvative Daily Podeast Tr. 19:8-20:15, 75:25-70:21; see alvo PL7s Amend. Comml. al® 6; 0.8, 115,
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with other Antifa members bragging about using animal records to dox Tig [Tiegen], and we sent
a record up to the YBE about illegally accessing information including John ‘Tiegen’s address.”
Oltmann knew the imporlance of gathering “evidence” as part of his attack on various journalisis
or Antifa members who he belioved had wronged him.  Yet, Oltmam [ailed to employ this
recording leehmique when 1 came to an Antifa call he had allegedly infiltrated?

15.  Shuilarly, there should be other wilnesses who bave knowledge of this purporled
call, Yet Oltmann again has relused fo disclose the idemity of any alleged participant on the call
or the identily ol the person who gave him access to it.* And, once again, none of the other
Defendants cared to ask.®' Indesed, bascd on emails and testimany, itappears that Fox News was
cansulted aboul airing Oltmann’s allegations and declined o do 50,5 Oltmann’s excuse - concern
tor the salety of the source—has already been addressed by the Court’s Protective Order. instead,
Cltmann attempis to base his account on information thai can only be corroborated by Olmann
and Oltmaun alone. Despite these cfforls lo prevent verification ol his claims, Oltmann’s notes
revealed that a call may have occur in late Scplember—ijust not the call that Qltmann alleged.™
Dr. Coomer has obtained a Decluration fron onc of the alleged participants on that call who
confirms that the call was not an Antifa call; there were no statements made on that call by an

“Cric” from “Dominion” intending to subvert the ¢lection; and, {urther, he has never heard of ot

¥ See Exhibit Q-2, Olmann emails (Oel 19, 2020),

# See Exhihit B-L, Oitmann, Sept. %, 2021 Dopo, T, 1101522, S6:1-62:2.
 Sge infro al §8 11(D0 {h.

2 See Bx, -1, PX 38,

# Sgg Lix. F-2.

2{)



met Dr. Coomer and does not believe he was on the call.® The only two other individuals that
Oltmann has ever identified as being members of “Antifa.” Tndividual 3 und Individual 4, have
also both provided Declarations confirming that they were not on any “Antifa” call, have no idea
what call Oltmann could be referring o, and do not know and have never met Dr, Coomer. ™
Further, no one on Oltmann’s alleged Antila call has come forward to support his account. Indeed,
as Dr. Coomer has stated, i be was on the alleged call, then he would have some idea as 10 buth
who was on the call or who Oltmann's source was,™ He does nol.

16. Moreover, there should be some evidence of cleelion fraud committed by
Dr. Coomer. Yet, Oftmann has none. Instead, when asked about Oltmann’s evidence for how
Dr. Coomer subverted the clection, Qltmann gave this sworn testimony:

Eric Coomer, in a video fram 2016, in 2017 showed how you could swilch voles.

Eric Coomer on a hacking call, which they have since wkon down, so most ol the

videos that arc out there that 1 had access ta show Eric Coomer bragging about what

the system could do. Eric Coomer siooad in front of the legislative area in Arizona

and in Georgia and talked about the capabilitics of the system. So. Lhore 1s massive

amounts of information out there corroborating it. Thercis also a gentleman, whose

nume is Chris York, who workad with Eric Coomer back in 2007, 2008, There s

also a [ew people that worked for Dominion that have come forward thal signed

affidaviis thal will ik about Eric Coomer’s mental skale and (be things that he has

done and building codes. There s alse Eric Coomer's own speech, things that he
has said that—it's not—there’s mountains ol evidence. Mounlains. =

Nolably, none of this alleged evidence was included with Oltmann’s special molion to dismiss,
None of this is cvidence of Dy, Coomer actually committing fraud. Instead, this is utter nonsense

and [urther speculation by an enqualitied witness with no knowledge or cxpertise in elections

* Sve Exhibis U Individual 1 Dec.

¥ gee Exltibil Q. lndividual 3 Dec: see adso Lxhibiz T, Individual 4 Dee,
W Spe Bx, Kel, X 2. _

5 Exhinil V-3, Digital Recording Transeript (Tuy 7. 2021 ul 52:21-33:5,



systers,  “Swilching vates” appears to be a reference o Dr Coomer’s explanations on
adjiclication. Adjudication is & decades-old practice of deternining voter intent when there is an
ambiguily on a marked ballot. Dr. Halderman gives a clear explanation of adjudication, as well as
the transparency that Dr. Coomer brought to the adjudication process wilh his patented
adjudication technology.*® Similarly Oltmann’s references o an “ARIMA analysis,” “artiticlal
intelligence,” “peural nelworks,” and “chaos theory™ arc casily debunked mumbo jumbao that
simply serves as a supposed cover for Oftmann’s preconceived voter fraud crusade.™ They are
intonded 1o position Olfmann as an cxpert in a fleld in which he has no expertise or fraining and
are rejected by actual experts in that ficld. Moreover, Oltmann has no spreadsheets, graphs, or
explanation of his alleged caleulatious, much less how any such math would relate to Tir. Coomer.

17. Sixth, the vagueness and inconsistency in Oltmann’s allegations further indicaie the
unreliability of his allegations, Tor cxample; Oltmann has never actually idenlified when the
Antifa call oceurred or how he gained aceess 1o it, and the Defendants nover questioned him on
this fundamental issue.® In his November 13 affidavil, he swoars the call occurred “on or about
the week of Scplember 2;!, 20207 ¢ September 27. 20240 was a Sunday and the week of
Seplember 27 would be Septeiber 27 through (’)cloﬁer 3, Oltmann claims he did a Google scarch
an “krie,” “Domi-nion,“ ﬁud “Denver Colorado™ alier hearing him being identified an the call.

However, the screen shots from that Google search shaw that it occurred on Seplember 26, 2020,

™ See Exhibit O, Haldenman Dec. ai 5§ 40-48,
3 See id, at Yy 290-30.

W Seg Uxhibit B-3, Cltmann, et al, CONSERVATIVE DALy PoCax) (Nov, @, 2020% Exhibil B-4. Nov, a, 2020
Conservative Duily Podoast Te, 8:5-8; see adso PLs Amend. Compl, at ¥ 59,

® See Ex. K1, PX 2.
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thereby placing the Google resem‘ch belore the call.®® In other vemies, Oltmann has tended 1o
place the call in the mid-1o late-Seplember time frae. But, conveniently, his alleged notes of
(he call are undated.” Oltmann’s lack of specifics on this crucial issue should have raiscd an
ubvious red {lug (o the other Defendants, Similarly, Oltmann has never identified when or how he
obtained access to sercen shots of Dr. Coomer’s private lacebook account. Tn his affidavii,
Oltmann merely states that he “turned [his] attention (o Erie Coomor’s Tacebook profile and page™
alter November 6, 202097 As it stands, it 1s just as possible that Oltmann obtained access o thal
account prior 1o the alleged Aniifa call and then used that material as o justiication for placing
Dr, Caomer on the call. And Oltmann’s story of how he gol onto the call in the flrst place has
changed significantly since he first made his allcgations aguinst Dr. Coomer, In the beginning,
Qltmann claimed that he had gained access to the call by some nondeseripl series of events related
1o Individual 3% Charles Herring confirmed in his deposition that he understood Individual 3 to
have been the link betwecn Oltmann and the alleged call.®” But Individuual 3 swears hefshe has no
idea whart call Oltmann could be talking z1bou_’t, was not on the call, does not have the atfiliations
Oltmann has claimed he/she docs, does not know Dr. Coomer, and has never met him.® Now,

Oltmann’s story about accessing the call has conveniently changed to not require any reference to

& Seg Exhibit B-5,

& See Bxhibit B-1, Qlimenn, Seot, &, 2021 Depa Tr. 71:10-72:15.
8 See id,

M Ve Lxkibit K-1, Powell, July 20, 2021, PX 2.

¥ Spe Exaibic B-3, Oltmann, e al., CONSERYATIVE DaiLy POOCAST (Mov, 9, 20620); bxhibit B-4, Nov, 9, 2020
Conservative Daily Podeast Tr., 158:4-24

®F See Bx, -1, at 27:)6-23.

“ See Hxhibit . Individual 3 Dee.



Individual 3. Instead, he now claims (hal an unnamed Antifa member got him access 1o Lhe call €
As tor Individual 3, Oltmann acknowledged under oath that his prior and repeated claim that hefshe
was on the call, apparenily including when he made that claim in his sworn alliduvit, was a “wild
guess,” !

18. Seventh, the timing of Olimann’s ailegations is suspect.  Oltmann, like the other
Defendants, had proconceived intentions Lo allepe clection fraud, but did not have his sudden
awakening regarding Dr. Coomer until aller the results of the election were announced.” This
passive approach was dircclly criticized by U.S. District Judge Parker in Ler August 25 order
sanctioning Powell, to wit:

This gamc ol wait-and-see shows that counsel planned to chatlenge the Tegitimacy

of the cloction if and only if Former President Trump last. And if that happened,

they would help [oster a predetermined narrative niaking election fraud the culprit,

These things—scparately, but cspecially colleetively—oevince bad faith and
improper purpose in bringing this suit.”™

19.  Oltnanw’s delay in bringing his allegations against Dr. Coomer to light 15
consistent with the Delendants’ preconceived plan to declare the chection a fraud only if their

candidate of choice Jost.™

¥ Soe Exhibit 8.1, Oltmann, Sept. &, 2021 Depo, T 22:02-22,
™ ee ddd. ol 54:10-23,

7l §ee Exhibit B-3, Olimamn, el al., COMSERVAT Vi DALY PODsast (Nov, 9, 2020); Exhibit B-d, Tr. Nov, 9, 2020
CONSLERVATIVE DAILY PODCAST, 21:23-22:12: vee alvo Lxnibil G-2, The Eric Metwas Radio Show, Joe Cdtmann
Diseirsses Hovwe A Security Ganing ai Dominiun Vafing Promised Aulfn Mewhars a Trimp Lo, YOUTURE (Naov, 24,
20200; Exhibit G-1, Metaxas, Aug. 13, 2021, PX 97 at 11:13-12:13; see aleo P15 Amend. Compl. at 4| 32-53; Exhibit
P, Rothsehid Dec.ut 49 4-12.

2 Sep Bxhibit V-4, Order, No. 20-73134 (D, Mich), «f #96.
2 Exhibi; B, Rodbschild Dec. ot 49 4-22.



20.  FEighth, Oltmann’s story is inherently improbable. As Dr. Halderman noies in his
Declaration, “{a]nyone asserting thata U.S. election was “rigged” is making an extreordinary clain,
one that must he supported by persuasive and reliable evidence.”™ Any such plot “would have
required complex manipulation of highly menitored systems across multiple states™ and the
“detection and thwarling of the attempt (and subscquent prosecution of the perpetrators) would
have been likely ™™ Utilivation of the adjudication process to rig the election, as many defendants
have suggested, 1s especially implausible, Any such attempt would require “manually clicking
through hundreds of thonsands of ballots 1o alter the Presidential votes” and Is a process thatl
“would likely take days, and it would leave clear traces in multiple sets of data and logs.”™ High
ranking members of former President Trump’s own administration repeatedly denied that any such
conduct hud vceurred,” Multiple post-election audits and manual recounts of paper ballots in
multiple states across the country provide Turther confirmation of the legilimacy of the efection
results, and would require extraordinary evidence of a nadonwide scheme likely including
thousands across multiple jurisdictions to challenge.”™ And, of course, the notion of a highly paid
corporaie executive in his S0s joining an “Antle conlerence call”™ where he supposcdly bragged

o strangers about rigging the most watched elcetion an the planet, all while deeply invelved in

 Exhibit O, Haldermar Dec. at Y 14 (emphasis in originsl),
i 8ty 23, '

® i at A0,

e PLYs Amend. Comnll al Y 48-49,
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complex liligation in ancther state, is ridiculous and absurd on its face.”™” Any reasonable person
would be skeptical of Oltmann’s claims.

21. Ninth, at no poinl did Oltmann or any of the Defendants contact Dr. Coomer or
Dominion to conlirm his invelvement in this purported call.® This failure is completely in linc
with their preconcaived election fraud narratdve—ihey did not want w know the response because
it did not fit their narrative. This undamental tailure is what Fred Brown refers o as a journalisiic
“reckless disrcgard [or the truth.”® Tt viclates the most basic ethical tenet,

22, Tenth, Olimann has continually defied court-ordered discovery rclated to this

matter; refused o produce relevant evidence; refused to discloss alleged infonmation; and refused

o
to provide relevani deposition testimony.® This conduct is nol new. Since the inccption of
Oltmann’s atlegations, he has failed to provide any evidence in suppott of his claims. Yet, every
olher Defendant in this litigation relied on Oltmann as the source of the allegations against
Dr. Coomer and refuses Lo this day to retract their defamatory statements. Olimanry’s convenient
excuse—that he lears his sowrce will be subjected o some unspecificd harm—only serves to
highlight hia decepton. Like hus unnamed, unsubs:tantiatcd source, Oltmann has put forth no
credible evidence of an acute thieat to anyone in this case—except Dr. Coomer.

23, Oltmann’s cnlities are completely intcriwined with his delamatory campaign

against Dr. Coomer. FEC United (Faith, Education and Commerce) was founded by Oltmann in

™ Ex. 03, Individual 3 Dee. at 4 19; see aiyo Exlibit A, Comrw Dee. at§ 18,

8 Sae Bxhibil A, Caomer Dec. al4y 16, 23, 34, 36 see also s Amerd. Compl a9 51
% See Fxhibil N, Brown Dec, at 94 14, 130-134,

K2 Qee Exhibit B-1, Oltmann, Sept. 8, 2021 Depo. L', 22:3-24:17,
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the spring of 2020, io slart the Reopen Colorado movemenl to resist povermniental Covid
preventive measurcs ® [11s a 3¢1(c)(4)® Oltmann is the chairman of the board.®

24, Olmann’s affidavit in Powell’s “Kraken” suils slales that he became a target ol
Antifa journalists through his invelvement with FEC United. ™ According to Olumann.
Individual 5, the mystery conneclion to the Antilu call, approached him ar more than one FEC
United meeting.’ That is how he met Individual 5% But Oltmann (i) could not find FEC United
mesting sign-in sheets with Individual 5°s name; (i) did not find an email address from FEC
database: and (iv) could not identify other FEC United members who know Individual 5.8

25, FEC United advertised on Conservative Daily, and Olimann frequently discusses
the organization on his podeast and in interviews.® Oltmann used FEC Uniled to gencrale
publicity for Conservative Daily through hjs story about Dr. Coomer. For example, Olimann used
an FOC United email to correspond with Rion and Of\N. prior o his uppearance on two seginents,

includine the “Dominion-izing the Vote” segment ' His FRC Untled email is also how he gave
g £ g

B Yo Lxhibie ©-2, Olunann-FEC Uiz, Sept. 9, 2021 Depo. Ur. $:25-9:8,

M ar 1210412,

Rk at 14223,

0 See Fxhibit K-1, Powell, Julv 20, 2021, PX 2

4 Ses Exhibit (=2, Oltmann-FEC United, Sept. 3, 2021 Depo. Tr. 22:18-24:213

" Ser fd. . '

B Seedd. al 23:13-24: 12,

A See ol wl FR3-1922; 20:5-8,

5 Nee Exhibit B-2, Olmann, Septf 2025 PX 103 20CV34319-10disclosures O709-0801).
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them access to Dr. Coomer’s lacebook posts, ™ Both scgments led with FEC United
introductions.”

26.  LLC United is also how Olimann coniacted Metaxas,®? And significant rime was
devoted on Metaxas™ nationally syndicaled show 1o promote FEC Unnied. On Michelle Malkin
Live, approximately the last seven minutes were a discussion of FEC Un itad.”"

27, Oltmann's FEC United ermail was used to deliver his affidavic to Powell.® Oltmann

also reached out to Powell via liis FEC United email (o tet her know in January 2021 he was getting

access to Dothinion systems, with the help of cooperative county clerks in Colorado:™

HED

Catching up.

Jae Gfmann <oagiecunitadooms Fai, Jas 20 2021 at 10ih A
To: Sidney Fovesi] <sideay Wfederalanpeals com>

G Lyn Dueen <ldudengpiolnocom

mrclney,

ight bo o goad idea to comrent. Wea have some interesting informetion on Eric Guormer. You also
nead to be sware of what we are dning in Colorado in gainiig avuess 1o the Dominion systans under
e radar. We have saveral county ciarks cooperating. Need o seffie down the chans so you can get 2
geasp on all of the information. The audit in Andrim coundy ks something st wdll Beky in your tawsLit
against Dominion as well. They are puifing their chest but the reality iz we already have the data fo
show thay are a Fraudulent comopany wilh a system that is gesigned to defraud tha Amarican peapie.

2 Sewid. ar 82123,
" Seg Ex 1-1, PX 32,

¥ Lo Ex, B2, PX 103 (200V343 19-50disclosures-N82E-38
# Gae Lixhibit -1, Malkin, July 27, 2021, PX 15

% Sew Fx, 3-2, PX 103 200V 34319-J0d sctos res D841 48],
% See Fa. B-2, PX L3 (20CV34319-FOdisclosures BE62).
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28, On January 22, 2021, Olimann also promised to deliver 103 GB of raw clecnon
data from Antrim Countly Michigan to Powell, and subsequently sent pussword information in
order Lo de s0:

Jos Qlmani e fecanied Loms Fri, fun 22, 28037 8 1212 P
T Gidnay Fowell <zidneygiiedealappeals oo

O Lyt e <listeng®pabmcone. Howard Klenstandier chowars Gidedeien Jlorcorie, " Jessa R, Binnai®
<hipasi@nsvaybinnal.came, Abigail Fomg <alnesi@harebinesll oo

Hoegd, Jesse,

enod woneet you, Sidney is going 10 nead e Antrim caundy rew files a1d the thyes olisr f20 t2am snmlysia for
Diowsizic, 15 shontlel sake this case strongern | Caoive yon atcess b hose 10568 of g2 a3 wall a4 the updaicd
Antiim ol fepot Ensisse:d is te one prger diageam. I is now ihaey did e big con 2t e it carivs. This [s not
SCNIE gUoSS a8 ko e vilnerahiliias ar oy they shole i, 1 is Tact | am. oF vas unll ihe vile Fttscks o the Inft the CTO
of 4 date wonbuany 6 silkowns 59% of the conpey 501 am Tnek Y have be stack mals and ierCe an waHedabec
data and vou cannet ook st Doeninier stk by stle, 50 w0 have o stack he inziderts AME ft tha akalag
ComPraEs the SYSIEM 20CRI2ES 6 eRfnne thi vilnimaoilities and how they dicin Unfgrunslely, iwas o
ta Bo that everyone seded kstening aed seting agde sereonsl grest that made itimpossible ko of
To lil5e oo Fata, | shows that Dormicine = i iact & faud as are tha people in ik Aveilable o bl el

el R

R Dlavy you @ s ool thls, e s o work,
If true, these are both potentially lelonious acts,

2. Pinalty, FEC United email was used to correspond with Hoft and TGP And FEC
United was mentioned in several TGP posts.™  While Oltmann claims that FLC United
membeeship Las not grown through the publicity related to (he Coomer story, and the growth of
viewership for Conservative Daily, he admitted thal membership in the organization has grown. %
Oltmann alsa admitted thal prior to the Coomer allegations, FEC United did not appear on
platforms such as OAN, Metaxas, and Newsmax,"! FLC United’s national profile was enhanced

sienificantly by the organization’s integral part in the defamatory publicalions.
It ¥ O} Zral §

% Cop [k, B-2, PX 103 {200V 343 19-F0disclosures D8T3-720.

% Sae Bx, T3,

MO0 Coe Exhibit C-2. Olimana-FEC United, Sept. 9, 2027 Depo. Tr, 28:14-34:10,
01 See Exhibit D22, Olmune-SMM, Sept. 2, 2021 Depo . I'r. 35:23-37:14,



3. SMM dba Conservative 1aily has been a defendant in this lawsuit trom the
Leginning. Although it is not raised in the anti-SLAPP motion (nor has it been challenged 1
another pleading), Oltmann now contends that the proper entity that controls and operates the
Conservarive Daily podcast is CT3 Selutions, LLC {CD Solutions). " "I'he Court allowed corporate
ropresenlative depositions for both centities.  FEC United, SMM, and CD Solutions share ollice
space in Greenwood Village, Colerado. %

31. SMM registered the trade name Conservative Daily wilh the Colorado Secretary of
Siate and held that name vntl filing a notice of withdrawal on July 9, 2021, months after this
liligation commenced. '™ CD Solutions has never had the tade name Conservative Daily
rogisterad in the state of Colorade,!™ In fact, the regisiwalion [ur CD Solutions with the state of
Cuolorado cxpired in January 2019 and was expired at the time ol the first publication about
. Coamer. %

2. The issue of which entily is ultimawcly liable for the litany of defamatory

a2

publications made on Conservative Daily (likely numbering in the hundreds and centinuing to this
day) is not hefore the Court. But important addivional evidence was oblaned with the depositon

of the corporate representative o CD Solutions.

UL gt ap 0-R-10-73,

03 Spe Bxaibil C-2, Oltmann-FEC United, Sept. 9, 2021 Depo. Tr, 17:7-10: Bxhibit D-1, Pappas-CD Solations,
Aag. 11,2021, PX 93; Fxhibiz D-1, Pappas-CD Soluliors, Aug. L1, 2027 Depo. 1. 39:20-25,

IM G Bxlyibil [3-2, Oltmarn-SMM, Sept. 9, 2021 Depo, Ir, 14:0-23, [8;18-10:0; PX 92; PX 43,
Wi g at 190f- 16,
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33, Olmmamn appearcd as the representative and toole responsibility for the investigaiion
and the decision to publish statements about Dr, Coonter. ** When challenged about whether the
podeast considered other credible sources such as Chris Kiebs and the Cybersecurity and
Infrastructure Seeurity Agency {CISA), or Attorney General William Barr, Oltmann gave longthy
dialribes explaining why neither were eredible. '

34 During the deposilion, Oltmann was played a ¢lip from the November 9 podeast
when he first old his story aboul Dr. Coomer, In the short clip, he alleged that Dr. Coomer held
a very large amount of shares in Dominion.’® When asked about whether there was any evidence
of this, Olmann said “[ was told by somcone that was credible that sent me a thing. . .” and
suggested that it was “researcher.”''? In one clip, Oltmann alleged Dr. Coomer had “shel!
corporations” and “loreign corporations,” with Olimann saying that if he can find thom, the FBI
should as woll.''' When pressed for where these claims were suppuried, Oltmann eventually

revealed that it was “From a gentleman that goes by The Researcher.™! 12

OMomann ¢ither did not
know his name of would not reveal it '3

335, A lengthy discussion ensucd becuuse no cmails had been produced from The

Rescarcher, and it became clear that Conservative Daily cmuil addresses (including one from

W7 See Exhibil D-2, Olbuann-Cl Solutions, Sepi. 9, 2021 Depo. Fr. 25:25-26:12
19 See kih ar 28:23-32:2.

WS Sae i, 2t PX 135

W See fd al 36:18-24,

M See id at PXO130.

1 Seeid, vl 4194515,

V3 Seeid, at ¢4:25-45:8



Oltmann’s alias. Joc Otto) had not been disclosed. ' Lollowing the depusition, additional
documents were provided, including three emails signed by The Rescarcher, with ap email sddress

as herescarcher2020@vandes.corn.’ The first emait was dated January 3, 2021 and attached

three docurnents with staggering amounts of incredibly private information about Dr. Coomer, his
[amily and friends—none of which supports Glimann’s allegations against Dr. Coomer e

36, The main document, cntitled “FRIC COOMER: PAWN, PLANT OR PERP?” can
only be described as an incredibly intrusive 118-page dassier about Dr. Coomer’s private lile. b
Due to the sensitive personal information, this evidence is filed as suppressed. There 1s na
information about shell corporations, oflshore corporations, or accounts. The document dous say
that Dr. Coomer is onc of the “major shareholders in Dominion,” but provides no cvidence in
support.!"® Qltmann could not have been tuthful about his alleged reliance on information from
‘Ihe Researcher when he made the allegattons on November 9. He did not receive the dossier until
nine weeks later,''?

37, Unsatisfied with defamation alone, Oltmann has gone o great lengths (o torment
and harass both Dr. Coonter and those around him, e has admitted to having Dr. Coomer under
nearly constant surveiilance and has reveled in the fact that he drove Dr. Coomer into hiding, 123

He has published a photo of Dr. Coomer’s hente and told his thousands of onlive [ellowers that

4 See i, ar 47:24-06:8.

1 See Exhiait T0-5, Fmail (Jac, 05, 20210

10 See id.

17 Sze Exhibil D-3, Oltnano-CH Soludons, Sept. 9, 2021, PX 137 (Cled as Exhibit T suppressec).
% See id.

M Nae Hx, [3-3, PX 137 (filed sy Ex. D0 suppressed),

120 §oe Lxhibil A- L, Pub, 3, Oltmana et al. CONSERVATIVG DAILY PODCAST Nov. 11, 2020).
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“[1]t is up to you. Blow this shit up. Share, put his name everywhere, No rest {or this shitbag.
Eric Coonter, Eric Coomer, Cric Coomer . . . Bric we are watching you .. .”'*! For months on end,
he has publicty described Dr. Coomer as mentdly ill aud has referred to him as an “unhinged
sociopath.”'** He has made unsolicited contacts with Dr. Coomer’s acquaintunces, and threatened
to dox and harass them oo if they would not provide incriminating infm‘matimll on Dr. Coomer 72
And he has taken eredit'® for the publication of a million dollar “bounty” for what Defendants
James Hoftand The Gateway Pundit cavalierly referred to as Dr. Coomer's “comeuppance” just 4
week after thev were sued.'?®

D, Hoft and TGP Communications, LLC’s defumation of Dy, Caomer.

38, Defendant James Hoft is the Tounder and editor of The Gatewny Pundit {TGP), a
tar-right online blog, and he is the author of most of TGP’s numarous posts accusing Dr. Coomer
of having the means and motive to personally rig the clection against Denald Tﬁimp, intendinﬁ its
readers to draw the conclusion that e had done so.'*" [Hoft and TGP published a serics of articles,
some with directly defamatory assertions, others insinuating nefarious conduct. Taken together,
they are a shocking patchwork quilt of bascless allacks.

39, TGP's attacks on Dri. Coomer bhepan with an arlicle written by Hoft on

¥ See Bx. 141, PX 46,

13 Sz¢ Bx, E-3.

12V Soe Dx. E-2nat 1731

1" See Fx. B-0.

125 See Ex. F-11.
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Eric Coomer Admilied in 2016 Vedors and Election Officials Have Aceess to Manipulate the
Vole™ is a misleading and untruz allempt 1o suggest that a 2016 video of Dr. Coomer presenting
the ad‘iudicmi.on functions fand sccurity featurcs) of Dominion’s systems was, instead, an
presentation of how to rig elections.'?” In the article, Hoft first infroduces TGP’s readers (o Joe
Oltmann, saving that he researched Dominion and did a “deep dive” on Dr. Coomer.'#® The articlc
concludes with a link Lo the “Antifa Manilesto™ re-post [rom De. Coomer’s private Facebook page,
a widely-shared satirical and sardonic “letier” 1o Donald Trump and signed by “Antifa,”'* The
post is written with the authar’'s {rot Dr, Coomer) tongue firmly in cheek, asking for aspirational
reforms in governmiend and expressing concerns thatl under President Trump, our nation was
precariously close to fascistic control, as with the reghmes of autocrats in history, ¥ TGP asked
ils readers (o share the post, clearly intending harassment of Dr. Coomer.!!

40. TGP upped the ante the very next day, with a story entitled “Report: Anti-Trunp
Dominien Voling Sysiems Sceurity Cliel” Was Participating in Antila Calls, Posted Antifa
Manifesto Letter 1o Trump Online.” ™ The headline is unequivocal: TGPs reporting concludes
that Dr. Coomer “was participating in Antila calls.” TGP's source far the article seems to be

meraly watching Michelle Malkin's streamed interview of Oltmann,

T See Fx, B-1, PX &6,
A Ror i,
19 See id,
R See jo
1M Sze id.
LiZ Qe Hx, B-1, BX 87,
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41, The Dominion conspiracy continued in TGP the next day, November 15, with an
article promising that Sidney Powell would reveal shocking news about Dominion in her “Kraken™
suits,'™ On November 16, Lioft followed with 4 story and an audio interview with Oltmann, The
story, entitled “Denver Rusiness Crwner: Dominion’s Lric Coomer Is an Unhinged Sociopath —
His Internet Profile [s Being Deleted and Erased,” included an inferview in which Holt
unquestioningly presents Oltmann with a 21-minute plallorm to retoll Oltmann’s allegations and
with Hofl agreeing, confirming facts, and ezging him on.'* Shockingly, aL one point in the audio,
Ollmann brags about doxing Celorade journalists who he claims are Antifa, and even brags about
threatening Dr. Coomer’s friends with doxing and harassment if they would not provide
Incriminating information on Dr. Coomer, '*?

42, A November 23 articls, “BREAKING: SECOND VIDEQ REVCALED of
Dominion Voting System’s Cric Coomer Fxplaining to Elections Otficials How to Switch Votes
(VIDEOY" again lulsely and misteadingly twists a video of Dr. Coomer explaming how
adjudicarion is performed—in 2016.'% Two articles were then posted the next day, with one
stating plainly that “Coomer was found te be a Trump-hating Antifa sociopath.”'* Hoft’s twin
brother, Joe Hoft, pusted an article linkiog Dr. Coomer to new conspiracy theories: “Not Only Was

Dominion Trone to Attack from China and Tran — It Was Also Connected to Pro-Obama Entity

B3 Gup [Tx. [-2.

14 Soe Fx. F-3.

13 Sew Ex. E-3a,

1 Sep Ex. B4,
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Known as ACORIN 7" And on November 27, Hoft and TGP published an article stating (wilhout
any evidence whatsoever) thal Dr. Coomer cantradicted Dominion’s statements about the sccurity
of its syslcms. '

43, TGP continued its assault through several articles in December. On December 17,
2020, TGP posted *“More On Dominion Voling Machines: They Could Hasily Duplicate Votes and
Secutily Threats Were Virtually [gnoved.” ! The ariicle quotes tweets fiom Kyle Becker
yeframing quotes from Dr. Coomer diseuasing reeertification.'** TGP concludes that “thers may
be a good case for perjury’” against Dr. Coomer. ! OGn Decentber 27, TGP posted a story entitled
“Developing: Dominion’s Anti-Trump Exceutive Eric Coomer Owns Patents on Adjudication
Pracess That Tnvestigators Found Skimmed Votes from Trump in Michigan.” The story quores
Olimann as saying that Dr. Coomer is mentally i1l and a sociopath, and [alsely ties the adjudication
process to rumored pl’UblCl.nS in Antrin1 County. ™ The Antim rumors were quickly and
thoroughly debunked, even in a Michigan Republican investigation, -

44, OnDceeember 28, 2020, Hoit and TGP published perhaps the most egregious picee
in their serial attack on Dr. Coomet. “WAKE UP AMERICA! Bold Billionaire Offers $1 Million

Bounty for Dominion’s, Eric Coomer's Comeuppance™ is a call 1o action for TGP readers,
¥ 1

cncoursging them to provide evidence abour Dr, Coomer to Alki David, allegedly a bitlionaire,

1% Sze Bx, E-7.
MSea Fx. -8,
4 See Ex. B-9.
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14 See Fx. E-10.
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who offered the bounty. % TGP's article docs not say whal is intended by “comeuppance”™ in its
headline, but the arricle continues its narrative about Dr. Coomer, and adds a new falze allegation
that patents sccured by Dr. Coomcr are cantrolled by China.!"” The declaration of elections expert
Dr. Halderman states clearly that the patents that Dr. Coomer worked on were anything but
nefarious—they made elections more secure and provided transparency.'#

43. A Tanuary 4, 2021 article linked Dr. Coomer to (Republican) Sceretary of State
Brad Raffensperger in Georgian and alleged the connection was to allow for fraud in the election, '
Bul from there TGP's allegations about Dr. Coomer fizzled without subsmntiation, as they did
with the other media Delendan(s. Absent real prool ol pricr accusations, Dr. Coomer then became
the targel of ouendo. Subsequent artieles from TGP implicd misconduct by pablishing photos
ol Colorado olficials al a barbecue hosted by Dr, Coomer, suggesting that any connecion o him
or Dominion was related to election fraud."™ Holl hiad received the photos of Dr, Coomer, his
housc, and the barbeeue from Olunann, unsolicited, !

46, To this day Hefl and TGP assert without evidence that the allegations ahout
Dr. Coomer and Dominion are true. ™ Instead, Holl and TG’ base their allegations on specious

angd debunked evidence and other sources that equally have no knowledge or evidence of the

e Seg bx. L-11.
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152 Sea Hoft-TGE Mo al 19



allegations made. '3

For example, thoy confise speculation over Texas’ decision not to buy
Dominion machines with proof that Dominion’s machines and Dr, Coumer were complicit with
election fraud.'** With Curling, the case in which Plaintifl"s expert Dr, Halderman served as an
expert, they raise the specter of a podential vulnerability and treal their speculation as evidence of
{raud, when in reality, there is nothing in the Curling case that suggests that eiiher Dr. Coomer or
Dominion rigged the 2020 Presidential election. 1*='"® Hoft and TG also rely on the far-right
wehsite The Epoch Times as authority, again without evidence. ™7 They identify Jovan Pulitzer, a
widely disercdited inventor of a wol allegedly designed to (ind counterteil Arizona ballots (from
bauboo fibers linking them to China) in the Cybor Ninja's failed “audit,” as a source about
Dr. Coomer and as an “elections cxpert,” of course with no supperting declaration. ** Defendanls
cite Demooratic senators’ investigation of the security of voting machines in 2019 where most ol
the authorities cited are quite pavtisan,'™ Delendants even ¢ite as a “Dominion whistleblower™
VMelissa Carone, Giuliani's star witness at an unofficial Michigan hearing. Giuliant even tried 1o
shush her at one point, and Dominion later said that she was a one-day contract worker hired (o

wipe down the machines, '

123 See i at 3-7.
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47. Of course, in contrast Lloft and TGP ignore numerous credible sources that
concluded there was no evidence of real election fraud, including Trump appointee, Chris Krebs,
and Lrump’s own Attarney General, William Barr.

48. Hoft’s and TGP’s depesition testimony did not help with their positions. Holt had
never heard of Eric Coomer prior to Climann’s story,'®! Hoft tesified that TGP’s articles are
“news with opinion,” but the readers are left on their own to doicrmine which part of an article is
eilher, ¥ Hoft utterly relied on Oltmann as his source, admitiedly with no attempt Lo tind
corroborating evidence.'™ [lofl found Oltmann o be credible primarily because Michelle Malkin

had inlerviewead him, '

As with all Defendunts in this case, Hoft and TGP did not contact
Dr. Coomer 10 ask whether Olimann’s [antastic allegations were true.'® And like all Delendants.
Dr, Coomer and Dominion fit neatly into a preconeeived narrative that if Biden won the election,
it conld only be due to fraud. v

49.  Hoft had no training in journalism, apart [rom attending scminars years ago. ' He

has not studied journalism cthics. ' Hoft and TGP are not aftiliated with the Socicly ol

Professional Joumnalists, the American Socicty of News Editors, or the National Conlerence of
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E.c{iforiai Writers.'" TGP's editorial standards are on the wcebsile’s “About”™ page, and they
expressly slate thal the site espouses politically conservative views.' ™ ‘The page further states that
TGP is owned “100%" by Jim Hoft.'"t

30, The story abeut Dr. Coomer was not the only elsction fraud story TGP published.
Hoft stated that TGP published articles about election frand even before November 3, 2020,
including the Hammer and Seorecard theory advanced by Sidney Powcll (infie).- ™ Post-election,
TGP posted a number of election fraud allegations, including witness affidavits, unotticial
hearings m several states, video trom inside the TCF Center, the story of a vanload of ballots
dropped on election night, election ohservers in Georgia leaving [or the night and having workers
pull ballots from under the tabic to count, mulliple counts of ballots and ballots dropped for Biden
in the middle of the night.'*

al, Plaintiff™s journalism cthics expert, Professar Brown, concludes:

iiolf's cynical conclusion (that the clection was fraudulent smiply because his

candidate Just) is based on merc supposition, not on fact, and in my opinion docs

not follow Lhe basic juurnalistic princtple of seavching for, collecting and veporting

all relevant information about a subject.™
Simply put, Holl and TGP did not act as journalists. The allegations aboul Dr. Coomer, Tike any

election frand rumor, were scandalously published with no attempt to verify the inherently

improbable story. Bu according to Hoft, the benefits to TGP for election fraud coverage included
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heing viewed as a pro-Trump grassrools leader, as well as increased subscriptions and
advortising. '
E. Multkin’s defamation of Dr. Coomer.

52, MiclLelle Malkin is a political commentator and host of #MalkinLive based in
Colorado.'™ Malkin was one of the first of the Delendants © interview Olumarn with many of the
other Defendants crediting Malkin with raising Olimann and his allegations to their attention.'™
On November 13, 2020, Malkin gave Glimann 2 platform on her #MalkmEive livestream just four
days afler Oltmann first published his allegations against Dr. Coomer on the Conservative Dally
podeast. '™ Olimann used this platform to repeat his allegations against Dr. Coomer, which
included the same weaknesses in his original story—unknown and unverified speakers on an
alleged call and no personal knowledge, evidence, or quatifications to support the ailegations he
raised.|? Yet Malkin presented Olunann as an “cyewitness account of the fraud that’s going on”
in light o Oltmann heing censored by Twitter for “telling the wuth.”"¥" Malkin pitched the entire
Oltmann interview about Dr. Coomer as “information vital o the sysiemic stealing of the
L&

election.” Malkin informed her viewers “[¢{]hal’s how we go from conspiracy theory to

178 See Exhibit E-1, at 73:4-74:20,
176 Ve Uxbibit F-2, Malkin, July 27, 21 Depo, Tr., BX 15, PX 17,

177 e Malk'n Mat. at Lx. A (Malkin Dee.), Y 20 see aise OAN-Rioy Mot 2l Rior Dee., ¢ 4 Fowel: Mok at 15,
Defending the Repablic Mot at 10,

18 See Exhibit F-1, Maikin, Jaly 27, 2021, PX 15,
15 See fit,

5 §ee Cxhibie F-3, Malkin, #Malkinlive Tr.al 2.3, Notably, he last ien minuics of fialkinlive is dovoled to
Olimann promoliog FEC United.
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eonspiracy truth!”' Despite Malkin's subsequent assceriions, she never makes any disclatmer
during the entirety of this show regarding Oltmann’s claims. Instead, she went on o repeatedly
promote the interview on Twiter, stating:

Joe Oltmann (now banned on Twitler) exposes pro-Antifi, cop hatred-inciting rants

of #EricCoomer, VP of sirategy/security o Dominion Voting Systems. “What 1 |

told vou he is a major sharcholder” in Dominion & owns patents associated with

other voting systems?” #MalkinLive,

Full interview with #joeoltmann on ericcoomer # dominion here ==

What are they wying to hide? #DominonVotingSystems.

I case you nussed it: My interview with #locOltmann {rom six days ago sxposing
#EricCoomer #Antita #ExposcDominion. ¥

53, Malkin again interviewed Olimann, this tiime on her Newsmax-aired Sovereign
Nation progtam, entitled “Hacking the Vote” that aired on November 28, 2020."%  Again, Malkin
invited Oltmann o repeat his defamatory stalements about Dr, Coonj.cr without challenge to his
(ulse nazrative, ' Like her initial intervicw, this broadcast consisted of rank conspiracy theories
about election fraud framied around the untrac assertion that Dr, Coomer admitted (o subverting
the election. '®® Malkin's limited qualificatious at this time, stating “ think il is important o make

explicit that, at this point, af Jeast publicty, there is no evidence that Bric Coomer made good on

his threat™ and “{s]o many questions Joe, and we're anly gelting started,” do not change the gist
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of the statements she published regarding Dr. Coomer.' Tnstead, they only imply that there is
undisclosed evidence and more Malkin and Oltmann plan (o uncover. Further, these qualificalions
that Malkin touts as exculpatory failed to address the defamatory comments head on—it is
defamatory to suggest an election worker confeased to a erime when he did not commit the erime.

54, in addition to the two Olimann broadcasts, Malkin also reposted (he defamatory
TGP article and other false claims made by Olunann, including that he was a major shareholder of
Dominion. '

55. Ultimately. Malkin failed in her most basic duties as a journalist. Prior lo the
livestream, Malkin did Little to ne pre-interview and inexplicably claims she did nol have tme to
vet Oltmann's story and did not even know what Olimann was poing (o talk about.'*? This did not
stop her from publishing and promoting the interview after it occurred. To this day it s still
accessible online and Malkin has refused to reiract it*™ Two weeks later, she republished the
same story on Sovereign Nation again with no intervening attempt to tact cheek Ollmann’s
claims.'” In both breadcasts, she never asked obvicus guestions aboul Oltmann’s story, neluding
whether he had a recording of the call or low he was able to access the call in the first place. '
She never asked to see Oftmann’s notes from (he call and even denied that she had an obligation

as a journalist to present verifiable facts.'** She did not ask how Olumann could be certain 1t was

S See fd, at B12-4,

# See Bx. [-1.PX 19-20, PX 22-24.
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Dr. Coomer on the cali; rather Malkin made it a point of presenting Oltmann’s story “becausc he
had been censored on Twitter from saving i7" Ead she simply viewed the entire NXovember 9
Conservative Daily Podeast instead of the “snippets™ Malkin alleges, she would have seen
Oltmann state on three separate occasions that he could not he sure it was Dr. Coomer on the
call.'® In effect, Malkin relied on a single “source™ wha gave her no actual corroboration [or his
story while failing to note the limitations o'her own reporting. Moreover, Malkin herself 15 unable
to explain how Dr. Coomer cowld have rigged the clection, making the entire premise for her
broadeasts inherently improbable. ' Tnstead, Malkin bases her defamation on Dr. Coomer’s
Pacebook posts and the proposilion that Dr. Coomer’s disdain for former President Trump and
support of causes like Black Tives Matter suggests he would be more likely 10 have been on the
Antifa call and to have commiied election fraud. ¥ However, speculation is not fact and these
Facchook pﬂsls are not probative evidence for the allegations she asscrts,

56, Malkin further admitted that if the Antifa call took place, there would be other
witnesses who could corroborate the story.'™ Naturally, she made ne effort to inlerview any of
them, including Dr. Coomer {who would have been a witness had he been on the call) and never
asked Oltmann for this type ol confirming informaticn or even if he knew the identitics ol anybody

else on the alleged ¢all.’ She had no excuse for failing to contact Dominion. She never tried,

194 See Bx. F-3%, 44327,

195 Sew et at 11:21-12:13 xee afse Cxhibit B-4, Oltmann, Conservalive Datly Transorip: (Nov, 9, 20200 at 19-20, 60
195 See Fx. F-1, 73:18-25.

W7 Neg i, ar 9-10,

¥ gee Ex. F-1, Malkin, July 27, 2021 Depo. Tr, 126:8-15,

B Sew i ul 71:5-22,



even though Dominion’s *Contact” link was prominently displayed on their website. Malkin
recklessly murncd a blind eve to readily available facts thal might disprove the false narative
regarding Tr. Coomer, Truring her deposilion, when asked to admit that verifying facts was part
of her responsibility as a journabist, Malkin [ailed to answer the question and instead spoke of her
“Imperative™ to “to give a platiorm t people who are being censored for disseminating what iy
considered dangerous or dissident information, ™™

57. Malkin's own news organization issued a wrillen and broadeasl public retraction
and apology to Dr. Coomer due to Malkin's reporting. #! T il, Newsinax states: “Newsimax has
found no evidence that Dr. Coomer interfered with Dominion voling machines or voling seftware
in any way, nor that Dr. Coomer cver claimed {0 have done so. Nor has Newsmax found any
evidence that Dr, Coamer ever participated in any conversalion wilth members of *Antif,' nor that
he was directly involved with any partisan political organization.”** While Malkin disagrees with
this retraction, indeed she recently refused to issuc a retraction i response to a recent demand on
August 18, 2021 (which was seot after Oitmann [ailed to appear for his court-ordered
deposition), she cannot get around the tact that her reporting about Dr. Coomer was based on an
imagined story [rom a noncredible source,

38, Malkin further igno-re(l obvious actual credible sources in order o supporl hor

preconceived voter [raud narrative. She eschewed both the CISA and the Deparoment of Llomeland

B g et 44:9-19.
00 Sep Ex, F-1, PX 30.
W Spe il

B3 e Exhibit -1, Cain Dee, Demnand for Retraction.
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Sceurity us uuthoritative sources on election fraud issues in favor of Glenn Choag,™ a Filipino
politician she feamred with Oltmann on her Sovereign Mation show.?" Chong helped create the
voter fraud tale in the Philippines regarding Smartmaiic, ™ which, in turn, gave credence to the
Coomer story.

59 [n response, Dr. Coomer has provided the Court with the Declaration of Tired
Brown who apines thal Malkin failed to report on widely accepted, verifiable information that
conflicted with her assumplions which may legitimately be characterized as a reekloss disregard
for the ruth. 27 This opinion from a credible journalism expert js sufficient, in and of itself, to
constitute prima facie evidence of this Malkin’s actual malice.

F. Metaxas’s defaniation of Dr. Caomer,
&0, Defeandant Eric Motaxas is an author, speaker, and host of The Eric Metaxas Radio

Show. Metaxas is emploved by Salem Media and broadeasis his show across various media

networks and plalforns, includiog the Trinity Broadcasting Networle, as well as 215 radio stations

M Exhibil F-1, at 73:4-16; 109:20-113:14; PX 17,
W5 Mg Fxhibil F-1, Malkin, July 27, 2021 Depa Tr 72:25-73006; 109:9-110-20; 1L2:21-113:14,

W6 [UNTV Nows, OIS lxelusive: Glenn Chong to pish fin election reforms It elccied to Senate, UNTV (Fed. 9, 2014
132 Labiweb cominewsims-exclusive-atty-glannaeaong-to-push-for-eleetivie fooms el Glod-limsenatg!
flast visited Sept. 17, 20211,

7 See Dxbkibit N, Brown Dec. at 194 83-75, 130-134,
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across the United States.? As Metaxas noted in his separaie motion w dismiss, he commeands a

significant public platform with a large public following.*

61.  Metaxas says that he has the freedom to do his show as he pleases.®? Metaxas is

unaware of atty written standards or requirements for shows 1o observe.®'! He admits there is no

investigation as a pari of show preparalion, slaling:

I*s—T’m kind of a fly by the seat of my pants guy in that we don’t have the budger
or bandwidth or the time 0 do anything like thar, So usually, it's Hike, thal seems
interesting. That book seems interesting, And 1 kind of respend in the moment, so

iU's not——it wouldn't be my inclination to do that, Bul we—TI don’t think we would
be able w do that anvway, vou know 2

2, Prior to Qlimann’s appearance on his show, Molaxus was promoting etection fraud

theories. A November 7, 2020 tweet is indicative:®!

H 2 iR H

] k:!-ic FRE TR ERH
FRTHE R

i

e

It an eloetion baars sions of Traud -~ g0 that the will of the

. people was thwartad - T Is not an official elechion, DTAY
TURNED, And prav. Thiz iz abaoiutely not aves, desils
wiiat some gsam to think, The Amedcan peoule wilf not
rol| owvar,

T

IO R DRDER FRE FEDT ALLCRNEL T SEEL NEWER pobd
BEFORE, BALIIDNGE 0F KA S 1AL LG T W hE N T PEOTLE Wi
WEMER AGICEET FOR THERS

CRE e

el PR Doy SOV - e Wk R

2 gea PLL's Raesp, to Melaxas 12{b}2) Mol w Coorer Dec, Y 6, 9.

2 See Metaxas 12035y Mot filed Feb. 22, 2021, oL p. 2 {"Defendant Fric Metaxas is a bestselling author and host
afthe radio progran The Eric Melax Radio Show. ™).

119 e Fxhibit G-1, Metaxas, Aug. 13, 202 Depo. Tr. 14:1-J3.
I S fd oAt 15:3-21.
T2 8ee g al 15:22-1G:0,

1 Goe Exhibit €3-5.
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63 While Metaxas does not remember how he heard about Oltmann’s allegations, he
understoad what they would be prior o having him on the show.?"* He thought it would be
interesting, and “fun™ for his audience.” Neither Metaxas nor his staff did any investigation of
Oltmann prior to having him on the show,2'® Metaxas was unaware that Olimann had advanced
other election fraud theories on Conservative Daily.*!”

64, Metaxas atleges he did not find the Antita conference call to be implausible, nor
did it occur to him that Oltmann might have had a recording.®® In fact, Metaxas would not cven
agree that a recording would be important cvidence.”' And, as with all the Defendants, Motaxas
did not reach out to Dr. Coomer to verify Oltmann’s claims.*"

035, On November 24, 2020, Metaxas hosted an interview with Olimann, on his radio
talle show and podeast. ™ Metaxas published this interview across various media platforms,
including his Youlube channel, The Eric Mciaxas Radio Show, which currently has

>

approximately 206,000 subscribers.?® Allhough Metaxas knew nothing about Dr. Cooniet, he

introduced Olmann by saying Lhal he would tell the story of Lric Coomer of Dominion. who *is

M See Ex, G-, al21:10-23:10.

M3 §ee fd, at 23:2-10.

% See . at 23:11-20.

7 Qe fof ar 23:21.25,

21 See fd. 2t 27:9-29:9,

9 Qe il ot 20:10-21,

40 8ee id, at 30:3-3,

2l Spe Exhibil G-2; Ex, G-1, X 97 at 2:8-17; see alvo PL's Amend. Compl. at 4 54

22 yae Lixitibit A, Coomer Dee, al §35; see odvo P Amend, Compl, at 39,
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also involved with Antila."?2* And Metaxas alleges he did nol know whether he gave thought to
what his Listeners would think of Dr. Coomer, or whether it might lead to lhreuts, 2

B, During the Metaxas interview, Olumann again fatscly alloged that Dr. Coomer was
an anonymous Antifa setivist on a call Olimann claimed to have infilrated. " Metaxas remarked
that Dr. Coomer's background reminded him of the Unabomber,#* Oltmann again claimed that
he determined from this call that Dr. Coomer subverted the presidential election

67.  Metaxas did not challenge or guestion statements by Oltmann that Dr, Coomer was
involved in influencing the curcome ol a 2012 Mongolian election, despile its facially improbable
nature.2® At one point in the inlerview, Metaxas reacted to Olimann, saying, "IU's exuwemely
criminal. and these folks know they're going to jall for the vest of their lives, "™

6%, Following this intervicw, Melaxas published additional [alse statements 1n iweels,
promoting his interview of Oltmann and additional imerviews perpetuating these allugations of

fraud 1o his followers,*"

B3 Nee Lx, G-f, al 3T:8-58:20,

24 See il at 58:21-39:11,

% Goe Lxhibit G-2; Exhibit G-1, PX 97 ¢f 3:15-25, 6:6-7:3; see afso PLs Amend, Compl. 204 59,
B0 Cep P G-1, at 6301225,

T Bue Uk, G-, PX 97 af 14:7-10, 18:10-19:17, 28:7-16

M2 Sep Bx. G-l al 66:24-69:5,

= S il at YOA-22; PX 97 ar 2948,

B gee Cabibit A. Coomer Dec. atf 36; Exhibit G-6, Eric Melaxas, Joz Ofimann, Tl ERICMETAXAS BHOW PODCAST
{Nov. 25, 20207; Exhibit G-7, Bric Motaxas, Kevin MeCrllougl, THRTRIC MELAXAS SHOW PODCAST (Dec. 3, 20200
Fxhihit G-, Eric Melaxas, Steve Banacs, THE ERIC METAXAS S10%W PODUAST (Dee. 21, 20207; Gxiaibic G-3, Lric
Malases (Feriemetaxas), TWITITR (Nov, 24, 2020, 5126 PM). Exathit G-4, Rric Metaxas (Gheriemetaxasy, TWITTER
(Jan. -1, 2027, 2:21 PMY see also PL'3 Amend. Compl. ol 5% r.72-76.
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69, At the lime Metaxas published all of these statoments, Metaxas had no credible
cvidenee thal an “Antita conference call” actually happened; that Dr. Coomer was present on the
call: that the comments attributed o Dr. Coomer were actually spoken; or that the alleged election
fraud uctuatly occurred. ' Metaxas ook no actions or cfforts to cortoborate or verify Olimann’s
allegations before publisbing them.>** Metaxas perpetuated this defamation despile numerous
credible sources refuring it 2 Metaxas alleges he knew ol no tederal agency or body thal had
determined the 2020 clection was [randulent, ™ He alleges he was unaware that Chris Kicbs, a
Trunip appuiniee to CISA, had reported there was no evidence of tfraud on November 12, 20207
He alleges he was nnaware that all states participating in the U.S. Flection Assislance Comuission
had pre- and post-clection security measures.>*® There was apparenily no consideration given to
credible sources refuting allegations such as those levaled by Oltmann.

70, Metaxas has demonstrated i1l will iowards Dr. Coomer and financial and personal
benelit in defaming hin. * To this day—despite overwholming, independent evidence that
conclusively establishes the falsity of his stalements about Dr. Coomer—Metaxas has never

retracted any of these statements.

B See snpre at § (CY: see also PL7s Amend. Corpl. gl 159.

32 Qe i vee alvo Bxhibit A, Coomer Dec. at ¥ 36: PL's Amenil. Compl. at ¥ 59,
M vee id; yer alve PL7s Amend, Compic at 4 46-30.

M Bee Lx, Gel, &1 391510

B See i ot 3G20-25,

0 See d at 46:19-47:11,

7 §ue Exhibit &, Conmer Dec. at 1] 35-36; Lixhibit G-2, The tric Metaxas Radio Shaw, foe Qftmann Diveusses Hov
A Securiey Gentits ¢t Dominton Voting Prommised Antife Munbers o Trmp Less, YOUTUDT (Nov. 24, 2020): Fxhibit
G-6, Eric Motaxas, Joe Qfimann, THE ERICMETAX A% SU0W PODOAST (Nov, 23, 2020) aee aiva P Amend. Compl.
at 19 50, 71, 85
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G. Rion and One America News Newwork’s defamation of Dy, Coonter.

71 OAN and Rion's anli-SLAPP molion deseribes the network as a “prominent
24-hour national news network which reports on national and international news daily around
America. "% OAN operates news burcaus in San Diego, Washington, D.C., and New York
City.?* [ty Chicl While Fouse Correspondent is Delendant Chanel Rion {Rion). =Y

72, OAN was launched on July 4, 20013.21% 1t does not operate under a published
journalistic code of cthics; in fact, the link to its “Founding Principles™ rewrns the message; It
seems we can't find what you're looking for, Perhaps scarching can help."#* Tis president,
Charles Herring. admits the network has a pro-Tnunp bias. ™" The network is owned and closely
cantralled by the Herring family (father, Robert, and sons, Charles and Bobby, collectively, the
“Hs™), and, in addition to no published ethical standards, 1t also has no journalislic standards tor
its reporters to follow *4

73 OAN places an emphasis on tailoring it news slovics @ viewer leput from ther
wehsite while tunning staries thal are of interest to the Hs, known internatly as “H stories.” Under
oath, Charles Herring denied the existence of “H stories,” but Plaintiff has attached an internal

OAN emall to this Responsc from OAN’s News Director, Lindsey Oakley, demanding “H swries™

B e OAN-Rion Mot at 7,

M Kee id, at B2, |

M See e at 2,

M gae Exhibit I-1, OAN, July 30, 2021 Depo Tr. 76:2-7.

MY Gze Txbibit N, Brown Dec. at ) LY.

™ See Exhilit 11, OAN, July 30, 2021 Depo 'Fr. 47:22-98:2.

45 Cor Bx, 1-1, at 10:22-23:6; see afso Exhibit H-1, Rion, Aug, 9, 2021 Depe. Tr. 31:0-14; Fxbibit R, Golingan Dec.
ay & -



be run at least cight hours a day. ?*® The defamatory report about Dr. Coomer in “Damiion-izing
the Vote,” discussed below, was an H story.™/

74, OAN has frequently supported and publicized former President Trump’s
preconceived cloction frand navrative.*®  Shortly afler the election, OAN made a deal with
Giuliani and the Trump Campaign to loan one of its reporters, Christina Bobb, to assist the
campaign in its efforts w challenge the 2020 Presidential election.®” Christina Bobb and Rion
also operate a nonprolit called “Voices & Votes,” which has donated $605,000 1o the Arizona
“gudit, ™0 Ms. Bobb still reports regularly on that audit for OAN and, gencratly speaking, OAN's
audience I8 unaware or does not care that GAN’s reporters are driving the very story they are
covering,

75, Rion was hired by OAN in 2019 She had no prior cxpericnce as a journalist.>*
She wus hired by Charles Herring after one screentest. ™ Rion was immediately given the role of
OAN’s weekend White House correspondent. 2™ OAN did not have any writlen journalistic

standards for Rion o follow.2™ Instead, Rion received on-the-job training by OAN"s Washington

=% See Exhiait R, Golingan Dec. at Fx. (.
M Seeid vl Ll

8 Ser Rothsehild Dec. alsy 4, 18-21, 40-64, §5; see afve Exhibit -2, QAN Newsroom, Severaf States fovasioating
dvconnts OF Mail-fn Veier Frawd (Sept. 3, 2020); Exhibit 1-3, OAN Newsrocu, Frosiclent Traup Slang Mall-In
Vatbng As 4 Scam, " Savs ft W3l Be 4 Disaster” (Sept, 19, 2020); Lxhiait 1-4, OAN Newsroom, AG Buwer: Mail- [
Buifurs Enable Fratid, Voter Coorciun (Sept. 27, 200207

1 Goe [xhibit 31, Giuliani, Aug, 1, 2021 Depo Tr. §7:15-94:12
M0 Cop hignMvoicsandvitesoriy (las: visited Sepl. 17, 2020).

1 See Exhibit H-1, Rion, Aug. 8, 2021 Depo. Tr. 30:10-12.
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D.C. bureaw chief, John Hines, and its then chief investigative reporwer, Neil MeCabe.”® Rion is
now OAN's Chiet’ White House Correspondent, where she works exclusively out of OAN's
Washington D.C. bureau.™’

76, DAN’s newsrcom i3 in San Diego, as are the bulk of its employees ™ Rion,
however, wriles and produces her own stories in Washington D.C., otten with direct input and
approval [rom Charles Herring. >® Traditionally, it is vnusual for (he ownership of a news
vrganization to substantially involve itself in editorial or production mallers regarding individual
stories.”™” Most journalists reject this type of interference as il compromises their independence.
OAN is an exception.”™!

77. Rion began working on the Coonier story in mid-November, 2020.%8% Dr. Coomer
was not knownt to her at the time, so she had to Familiariz¢ herself with his rale at Dominion.*
To Rion, Oltmann’s status as a conservative activist secking 10 expose Antifa journalists oniy
served to affirm his eredibility.*® In conducting rescarch helore ullowing Oltmana on her show,
Rion did not ask Olmann to identify any othier potential witnesses on the call, saying that was noi

“relevant” to her.?™ She was willing to rely on one “source” and did not concern hersel [ with

536 Seg Id. at 31:13-16.

BT S fof al 14;5-10, 67:3-6,

I Sea i, at 60:19-67:6.

M Sew id, 14510, 63:28-65:2

0 Soe Exhinit B, Golingan Dec, at 4% 5-6.

21 Seg of,, at ) 14-15; see afeo Ixhibit N, Brown Dec, at 1Y 20,
M See Ex, M-, ot 115:2-23, '

WY Loe il al 115:2-23.

6 Qe Jf at $8:10-25,

S See fef. at T4,
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verifyilﬂg what occurred on the eali because it was “not the focus of our story about Eric
Coomer.™2% Rion did not request Oltmann's niotes trom the call, saying “there were about as
relevant to her as “Mike Tysen's bodyguard.””™ % Rion claims to have put some cffort into trying
fo contact Dr. Coomer before her report aired, but she did not even attempt to contact Dominion
to request they make Dr. Coomer available.®® Rion never got any documentation showing thal
Dr. Coomer was a sharcholder of Dominion despile her specific request to Ollmann #

78, OAN was aware there was no video or audio recording of the alleged Antifa call.*™
OAN believed that Olimann was able 10 aceess the Antifa call through the “loose lips™ of
Tndividual 3, but again ignored himsMer as a potential source.*’! OAN nonctheless contends that
OYltmann is a credible source, but admits he is biased #/2

79, On Novenber 15, 2020, atter an introduction from Randy Corporon, Olnann seni
Rion screen caplures from Dr. Coomer’s Facebook account.®” Incidentally, these images were
also sent to the Hannity show, which did not publish them.#™

80, On November 17, 2020, Rion tweeted #EricCoomer with the quote: *Irump won't

win, | made F***ing sure of thal™ The tweet appended another wweet from Ron Walking

6 Ser I, ar BDi23-B1: LS,

W Sew il at 8411413,

W Sea id. at 89:13-00:20,

M See i al 131:6-23,

I See Br, 1-1, ut 21:20-23:9,
T See dd, wt 27:17-23; 320243403
2 See dd, al 38:23-39:23,
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(@CodeMonkey7) that highlighted Dominion’s voting software “Allows slafT'lo adjust wlly based
on review of scanned ballot images.”
$1,  On November 21, Rion lweeted again, this time comglaining about the lack of

interest from criminal investigators on the Coomer footage: 27

Why must citizens, lawyors, and SOAMN do the FEB's
iods For tham?

Why are Dominion emplovaes serambling, higing, and
amptying o offices?

00 thay know thay've baan caught?
Debuting TOMIGHT my speclalrwostigation

*Cominign-izing the Veie™ 10om £ST,

. RN

o o

Fson: Goe Mmarica Mews 5

& Bhay jwbes et
Flals gigur gboct elestion ok ja dispsiad
Tind Ul meny,

SO AR By B RPN T

% Spe Ex. A-L, Pab. 32,
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%2, OAN broadeast “Dominion-izing the Vote” fater that evening.*” The report was
consistent with OAN’s ongoing election fraud reporting. Rion interviewed Ron Watkins, who she
alleges is still eredible to this day.?™ Watkins is closely linked to QAnon and has no experience,
education, or training in election sccurity. ™ Tn choosing Watkins, Rion picked a known
conspiracy theorist as opposed to any of the 59 clection experts who signed a letter on November
16, 2020 affirming ihai thers was no credible evidence of computer fraud m the 2020 cleetiov
ontcome. 3¢ Of those 39, only Dr, Halderman appeared in “Dominion-izing the Vore,” presumably
given his prior research in exposing clection vulnerabilities.

83, Watkins states in his interview that adjudication “would allow cnormous batches
[of ballots] by the hundreds of thousands 1o be decided on by a few unmoniiored workers.” This
is false 2 Walkins, referring to the vote review panel, told Rion, “yowr vaies doesn’t matter in
these districts with the Dominion machines in them, because these two-to-six people trained by
Dominion have ultimate contral.” Rion concluded the segment by wondering aloud, ™o what
extont was this actually designed by the top on purpose?” This sepue fed into an interview with
Oltmann that focused Oﬁ Dr, Coomer, Riom also stated that Conmer “helds several patents with

Dominien™ regarding adjudication.

I ee Ex, -1, PX 32,

 See Lx. 1-1, at 1£2:)9-25,

1 See Bx. P, Rochsclild Dec. at ) 9-12; Exlubid O, Hzlderman Dee. at '] 36-38.
B See Ex, Hel, PX 58

181 See Fxhibit O, Halderman Dec. at gy 36-4%,
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OAN & Aifeyged Eleciion Secitrity Evperd, fon Warlihig

84. According (0 Dr. Halderman, Watking and OAN present an  absurd
mischaracierizalion of the adjudication process,”™ Usc of adjudication provides added assurance
that if you make a common mistake on a ballol your vate will still count.**3 ke of adjudication
to change or discard “enormous batches™ of balots without delection is not possible as
jurisdictions typicaily use ballot reconciliation procedures Lo track the number of ballots cast,
independently of the electronic adjudication process. ™

85 Further, vote review panels typically involve bipartisan participation or moultoring,
a fact thal OAN is both aware of but did not include in 1ts report.?* Every decision the reviewers
make is subject to extensive electronic logging.™® There is alse no “mass adjudication™ feature;

the review panel must inspect ballots one at a time and make any neeessary corrections 10 each

=i,
25 g
24 I
B
30 Sop Bx. 1-1, ab 85:20-86:4 sze afse Exhibil O, Halderman Dec. at % 46,



bofore saving it and moving on.”®’ Even if the enrire vote review panel (and any obscrvers)
conspired to comnit fraud, manually ¢licking through hundveds of tho usands of ballots to aller the
presidential votes would likely ake days, and it would leave ¢lear traces in multiple scts of data
files and logs.2® Finally, like cheating due to an “algorithm.” large-scale cheating via adjudication
would be revealed in manual recounts and post-clection audits of the original paper ballots. >
Qeveral states have conducted such reviews without detecting any evidence of fraud.

86.  OAN and Rian's reforence to De, Coomer’s patents in the report fails (o note that
these patents actually led 1o an improvenent to electronic adjudication that makes it even more
traceable: appending information ubout the adjudicated result to the image of the ballot.**! This

oLt

does not make fraud casier; it makes it easier to dotect, ™2

R7. Rion’s report also includes Watkins stating that 130,000 votes were adjudicated for
Biden hecause (here was a cliange in gamma settings to the Dominion software to aliow for hand-
checking or changing of the votes.™ Charles Herring, however, testificd that GAN is not aware

of any evidence that gamma settings were lampered with by Dr. Coomer or anyone at Dominian

to increase the anomalics during the eloction. !

B See Exhibit €, Haldermun Dec. at ¥ A6,
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&8, A fter Watkin's tramed the story of potential massive Dominion-related fraud, Rion
plaved a pre-recorded imterview with Oltmann where she asks him to describe the Anlifa call:

Rion: Tn September 2020, FEC United founder Joe Ogmann had infilirated Antifa

to uncover journalisis who werc aclive members of the Antifa group auacking his

company in Colorado. Joe, you infiltrared an antife conference call thig past

September and accidentally came upon a top Dominlon Voting Systems pxecutive

named Liric Coomer, Describe that call and what it Ted you to find.

Oltmann: Tt was interesting how the call started. Somebody said, "Who's Eric?” He

said, *Fric is the Dominion guy.” Somcebody said, *You know, hey go ahead, told

him to continue speaking, um, and someone interrupis and says, “Hey what are we

going to do if f-ing Trump wias, and Eric responds, and P'm paraphrasing this, by

the way, *Um, don't worry aboul the election, Trump is not going to win, I made -

ing sure of that,” And then they started laughing and someone says, ‘[-ing right.”

So 1 just put it, a simple Google search to start, which wus “Eric Dominion Denver

Colorado.”  And Eric Coomer came up immediately under Dominion Vohing

SysleTns.

84, Later in the broadeast, Olimann makes the asserction that Dy, Coomer tipped the
scales of the clection. ™ Rion concurs und states that “[i]n Coomer’s case, he was in a position of
power to actually scl on his rage against Trump and Trump voters, What does he mean when he
says, CTrump won't win. | made effing sure of that?” Nothing?”, OAN entitled thetr publicalion
“Diominion-izing the Vote™ to clearly communicate that the vote had been tampered with and then
wenl on (o state expressly and implicitly that Dr. Coomer was the one who tampered with thal vate,
Rion’s above rhewrical question does not change (he gist of these communications. Rather, it enly
reinforees the implication they intended—ithal Dr, Coomer was in a posiion 1o and did in fact
subvert the clection.

90.  Avound the time “Dominiun-izing the Vote” aired, QAN was quictly working with

the Trump Campaign to support the various challenges to the 2020 Presidential election. It placed

W5 Cow Ba 1-10 PXO3%: see afen Lx, 1-1, at 94:4-95:1



its reporter Christina Bohb as o lawyer with the Trump Campaign.® Charles Herring, when asked
about this unprecedented move {discussed infra in the Gluliani section), denicd any knowledge ol
the deal, cven though he made it directly with Giuliani. =

91.  Bobb and Rion also formed their own nonprofit organization, “Volices & Votes, ™™
as & vehicle to raise money in support ihe election (raud narrative. This nonprofit reportedly has

a0

contributed over $600.000 (o the Arizona “audit” effort.®® ‘This sealed OAN’s all-in gamble on
supporting the clection fraud narrative and going where their competitors would not dare. While
Bobb and Rion are certainly entilled o pursue thelr porsonal political agendas, doing so while
reporting election disinlormation as “fact” does not comport with their journalistic obligalions.
o2, After the January 6 insurrection, OAN reportedly suffered an cxodus ol news
producers after a New York Times reporter, Rachel Abrams, interviewed 18 current and former
smplovees thal condemned the network’s dedication to misinformation. - Following the
publishing of her slory, QAN doxed Ms. Abrams’ email account and fired one ot its long-Lime

producers, Marty Golingan, whom she quoted in the story

B See Exhihit J-1, Gialiant., Aug. 14, 2021 Depo Tr, 30:4-20.
37 Wew Fxhibit -1, QAMN, Juiy 30, 2021 Depo T 113:12-23,
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review has raised nearly $5.7 milfion i private desations, erganizers soy. WASHINGEON POST (iuly 28, 2021)
hisgss e washinulonpost_cony paliticsarizongzhaliotreview-sosta 202 LTSS 300 10101 Teb-BEIG:
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93, Golingan had been cmploved by OAN for five years before he was fired ** He
worked in the San Dicgo bureav, the situs for GAN’s broadcasls.*” Golingan directly observed
the control of the network by the Hs and their commitment 0 publishing what the news director
called “H storics.”* He saw that the network operated as a business mwodel as opposed to a
journatistic model. %5 He saw how the Hs would entertain conspiracy thearies reported by viewers
on OAN's website, including the faking ol Ashli Babbitt's death by Antifa actors.™® He saw how
the network devolved into a Trump sycophant network that wouldn't let producers call President
Biden by his presidential tille or let themt call the insurrccetionists at the Capilof “rioters.”*” He
saw liow Rion was considered an “untouchable” due 10 her relationship with the Hs."% He saw
how Rion violated normal journalistic standavds as one of the “untouchables,” thus allowing her
to produce her own reports in Washinglon D.C. and then air them in San Diege without
fact-checking by slall:*®® He saw liow Rion failed to verify the credibility of her sources such as
Ron Watking, who Golingan knew to be assaciated with QaAnon. ¢ He knew the “Dominion-izing
the Vote™ report was false and “should have never aired” hul it was nonetheless required to be run

bocause it was approved directly by the Hs.”'' He knew that OAN ran the Coomer story with

¥ See Exhibit R, Golingan Dec, at 4,

WY G Uxhibit R, Golingan Dec, ul 994, 21, 14 Fx, L
34 Cee Mxhibit R, Golingar Dec. st 1Y 5, 14; Ex. C.

2 See Exhibit R, Golingan Dec. at 4 5.

3 Swe Exhibit R, Golingan Dec. at 7.
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reckless disrepard for the trath.”'? And he saw how OAN relished Lhe receipt of Dominion®s cease
and desist letler because the publicity, sven if bad, was goad for the newwork.?!?
H. Powell, Powell, P.C., und Dafending the Republic’s defumation of Dr. Coomer.,
a4, On Nevember 19, 2020, the Truomp Campaign provided an update on its legal
challenges ta the election from the Republican National Conunitiee in Washington D.C. Among
those who spoke at the press conference were personal attorneys for President Trump and
atlorneys for the Trump Campaign, including (at that time) Sidney Powell, Rudolph Giuliani, and
Jenna Ellis. During the press conference, Powell falsely stated:
Speaking of Smartmatic’s leadership, one of the Smartmauc patent holders, Eric
Coomer T believe his name is, is on the web as being recorded in a conversation
with Antifs members, saying that he had the cloction rigged for Mr. Biden, nothing
to worry aboeut here, and he was going to, they were going to f- Trump. His social
media i flled with hatred for the President, and [or the United Stales of America
as a wholc, as are the social media accounts of many other Smartmatic people.™
935, These statements are false.™  Dr. Coomer is nol part of Smarimatic, There s no
recording on the Web or anywhere else. Dr. Coomer never had a conversation with anyone
claiming (o be Antifa, he never uttered words suggesting he would rig the election, and he never
look actions to rig the election.™® Dr. Coomer’s social media was private, and, of course, under

17

the First Amendment to the Constitution, he is entitled to his political opinion.*
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06. As the pross conference continued, Towell then ratled ofl a streani-of-
consciousness diatribe about Dominion and Smartmatic,¥'® saying that “people can go in and
change what they want,” and that the ratio of voles can be weighted by the use ol a mysterious
algorithm Y7 Powell dectared that voles were “injected into the machine.” She went on about
hacking, memionmg"anulhur algorithm for "x-‘tﬁfc—{'lip|)i11g,” and likely referring to the video of
Dr. Coomer explaining the adjudication process, falsely said thers is video of “him” admiiting that
they changed a million votes with no problem. ™ Dr, Coomer is the only person Powcll
specifically named during her speech, making him the face of the Dominion and Smartmatic
conspiracy theory.

97, Ronna McDaniel, the chairwoman of the Republic National Commitree, has since
expressed regret over letting Powell and Giuliani hold this press conference, stating “When | saw
some of the things Sidncy. was saying, without proof, [ cerlainly was concerned it was happening
in my building. ™

OR, On November 20, 2020, Newsmax host Tlowie Carr inlerviewed Powell on ®The
Howic Carr Show™ and asked her to conflirm that there was allered evidence of widespread voter
fraud, that votes cusl had ‘.oeen changed through voting machines, that millions of voles had been

removed from President Tromp and given to President Biden, and that Dr. Coomer through

W Many of the Defencants are confused aboul wileged tics between Dominion and Smactmatic, urattiliated
competitors in the eleclion wehnelogy space. Smarimatic was pot a tactor in any battleground slale, us ils software
was onfy wsed in Los Avnpeles County, California [or the 2020 clecticn,  Sec Sraarimatic Fact Cheeks,
bitns:d o weosmarbmadde comiuataws i updags-faer-choeka! (last visited Sept. 17, 2021),

3 See Bx. K-1, PX 3 at 32-33.
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Dominion was part of this conspiracy to subvert the presidential election.’” Curr asked Powell
whether Dr. Coomer actually stated, “Don’t worry aboul President Trump, T already made sure
that he’s going to lose the election.” Powell was unequivocal, stating with certainty, *Yes, it’s
e We have an atfidavit to that effect, and T think we have u copy ol the call.™ She {urther
alleged Dr. Coomer had disappeared, and Dominivn had closed its offices in Denver and Toronto.
Powell had no “copy of the call” or recording.’2® Dr. Coomer had not “disappeared. ™! And
Dominion had not closed its offices.”® These allagations were capable of verification. Bul Powell
closed her appcarance bv saying, "IUs called a confession in a courtroom, it’s called a
confession,

94, The same day, Powell continued her press junket, attacking Eric Coomer. On
November 20, Powell appeared on Mornings with Marla Bartiromo, and said:

We’ve got Eric Coomer admiiling on tape that ke rigged the election for Biden and

hated “Trump . . . We have picturcs of him in vther countries helping people rig

efections. So he’s got a long history of accomplishing the resull that they want

accomplished, and I'm sure thal iC's for money "™

L4}, This time, instead of saying that she “thinks we have a copy of the call” Powell
boldly asserted that she had an admission on tape. Shoe said she had pictures of Dr. Coomer rigging

other countries’ elections. And she sums it up as a long history of what “they” want, and she is

31 Goe Fx. Ko,

W See id,

5 Kee id,
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sure it was for money. But there was no tape.’ There were no pictures. She had no evidence of
money paid to Dr. Coomer for whatever result she implies.

107, Powcll had no knowledge of how or whether Dr. Coonier could have changed even
one vore in the 2020 clection.”® Powell’s knowledge was only through Oltnann, and she did not
vel his allidavit er its contents ofher than through walching his interview with Malkin.> Powell
explained away her references to having a tape, but she said she thought she bad heard 1t w4 She
agreed that such a recording would have been a uge pieee of evidence ™ Powell admilled that
she mav have misspoken about Dr. Coomer holding Smartmatic patents. ™ Ultimalely, Powell
testitied that the allegations against Dr. Coomer amounted to an accusation of scricus criminal
conduct. 3 But she alsa said that Dr. Coomer was minor; a “gnat in (he sunami of informanon”™
she had 3 STl she chose 1o call him out on a national—and nternational—stage. >

102.  ‘The lines were biwred as to when Powell was acting individually, on behalf of the
Trump Campaign, Defending the Republic, or her law fimm, Sidney Powell, P.C. President Trump
mweeted on Noventber 14, 2020 that Powell was on the lega! team. and Giuliand introducod her as

a part of the team at the November 19 press conference 2 A Defending the Republic websile
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appears to have been esmblished as carly as November 10, and was promoted on Fox News' Lou
Dobbs Tonight. ™ The siie was used to solicit funds for the “Kraken™ suits, which included
Oltnann’s affidavit regarding Dr. Coomer. ™ Bul Pawell also testified that she was representing
Sidney Powell, P.C. in her legal efforts to overturn the elsction, although she hoped to be paid
rom Delending the Republic donations at some point.*?

102, On November 2, 2020, Powell appeared on Steve Bannon's podcast to warn that a
supercomputer called Hammer could run a program calked Scorceard to switch three percent of'the
votes.’™ When rumors about Dominion and Dr. Coomer surlaced, that story fit ireatly into her
pre-etection fraud narrative, ™
I. The Trumyp Campaicn’s defamiiion of Dr. Coomer.

i04.  [mmediately after the election in the early morning hours of November 4, 2020,
before the total votes were ever counted, Donald J. Trump announced “I'his is a [raud on the
American public. This is an embarrassment to our country. We were gelling ready t© win s

election, Frankly, we did win this election.” "% This narrative would continue to be advanced by

M See ExL L2,

M2 See, e, Ex, K-35 {promoting the “Kraken” suits ard seeking donaticns an heball of Delending the Republic as a
30 {uatd) crganization).
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the Trump Campaign, even when it had no facts supporting i, and worse, when il had fiels directly
reluting it.

105, The representative for the Trump Campaign, Sean Dollmun, could only explain that
the Trump Campaigh “felt like” there was “some type ol fraud” immediately after
Nowvember 3, 2020, but could not give detall on why, and was admiitedly stilt “looking into the
[acts™ at the ime.* FEven today the Trump Campaign, through its represemative, stated there was
some kind of fraud but could not state why. ™

106,  That unsubstantiated “feeling” of fravd accompanicd the Trump Campaign’s
coutinued (undraising, both to contest the election and io re-pay Trump Campaign debt. 545
Immediately after Joe Biden was declared the winner on November 7, 2020, G fuliani appeared in
4 hastily assembled press conterence in front of Four Scasons Tolal Landscaping te make multiple
bizarre accusations of voter fraud. ™ Giuliani afleged that votes for Trump had “disappeared,”
and that Philadelphia had a “history of voter fraud,” cven including alleged dead voters.*! The
Trump Campaign made no cfforl o correct statements made by Giuliani, and stated that “at this

pointin time, . . [they] were still investigating and trying to get lacts together,”*

T Ype Ex. M-, at 25:6-20; 20:19-24.
M8 Qo Bx, M-1, a1 27:5-L 1.

Wy M-, at 30 11—13 32119-24; fer afso Fanihit M-2, Trump Campaign, Aug. 13, at 46:20-47:3 (admnitting
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107, During this time frame, Ghudtant and his legal team set up their offices in Trump
Campaign headquarters.™ At that time, the Trump Campaign let everything it had previously
done to filter intemal rescarch Lo its communivations and legal departents go out the window;

S0 when Mr, Giuliani came inoas legal — or as a lawyer, he — he and lus team took

over a conference roont. And we spent, [ mean, years setting up an internal process

of where documents would go, who sees them, and then making surc that people

review them, and approvals.

But when Mr. Giuliani came in with his wearm, the — thal whols approval chain, that
whole — everything pretty much went out the window ¥

108, However, within days the Trump Campaign did its own research into the
accusations regarcding Dr. Coomer and Daminion. Tn the only email chain produced by the Trump
Campaign, Zach Parkinson, the person who requested the research onty hours before, stated, “Let’s
cut this off at 10:30. Have more dead voters we’ll need to get to in the moming, ™27 Apparently
the Trump Campaign was lrricdly looking into cvery absurd theory it coudd to conlest the election
rcsu.lts. Cven the Trump Campaign’s representative admitied he did not think the rescarch team
had cnough time to rescarch the questions al issue.?"

109, Nevertheless, the memo produced by the Trump Campaign shows that, at least
internally, the Trump Campaign found there was no cvidence to suppori the conspiracy theories

regarding Dominion and Dr. Coomer. That memo found in part:

. “Dominion and Smartmatic Are Independent Companies that Split from
Cach Other in 20127
. *Dominion [Eas Not [Sie] Direct Ties fo Veanezuela®,

B See [d at 44 see alro bx. J-1, Rudolph Gluliani, Aug, 14, 2021, Depe, Tr 29:22—30:235,
B See Fx, M-, as 44:R-10, 47:8-15,
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. “There Is No Evidence That Dominion’s CEQ Or Any Other Leader Of The
Graup Hag Ties (o Antila”™; and
» “There is no evidence Coomer 18 a member or has any tics (o Antifa.”"
110, The memo apparently never made it to Giuliani, despite the fuct he contimed 1o act
as the agent and spokesian for the Trump Campaign’s aflegations regarding election fraud. >

The Trump Campaign continued Lo allow ils agents like Rudolph Giuhani, Sidney Powell, and

Eric Trump to advance debunked conspivacy theotics and defame Dy, Coomer, apparently without

2

providing them with their own rescarch debunking those theories. ™ Days after the memo was
preparcd, Giuliani appeared with Powell at the RNC, where Powell coniinued fo make wild
allepations thal Dominion’s software was designed by Venezvela at the direction of Hugo
Chaver 0 Ginliani’s statements included alleging that Dr. Coomer had committed a erime:

Good alternoon and thank you very nuch for coming. This s representative of our
legal tean. We're representing Fresident Trump and we're representing the Trump
Campaign. When T finish, Sidnoy Powell and then fenna Ellis will fullow me. 4!

And, by the way, the Coomer character who is ¢lose 10 Antifa ook off alt of his
social media. Ah-ah, but ws Kept it. we've got it. The man is 4 vicious, vicious
man.  He wrole horrible things about the President, Ile is completely — he is
completely biased. He’s completely warped and he specifically says that they’re
ponna fix this clection,

M7 e Lix, M-l PX 68 at TC-03-04.

358 Qap Ex. M-, at 62:19-63:24 see advo Bx, I-1, at 102:13-163,24.
W97 See I,

i Qe T Ko, at 64:5-16; 'K 3,
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Ive tried a hundred cascs. 1 prosecuted some of the most dangerous criminals in

the world. 1 know crimes, [ can smell them. You don’t have (o smeil this one.

[ can prove it to you 18 different ways. 2

111, By as early as November 12, 2020, President Trump himself was tweeting the
allegation that Dominion had “deleted 2.7 million Trump voles Nationwide, " These allegations
continued despite C1SA’s joint statement wilh other governmontal entities that “lhere is no
evidence that any voting system deleted or lost votes, changed voles, or was in any way
compromised.”¥* On November 17, 2020, Cliris Krebs, the head of CISA, was fired.** President
Trump went an to retweet Rion’s story “Dominion-izing the Vole™ [ur OAN on November 21,
202036

112, On November 17, 2020, Fric Trump (who the Trump Campaign refers to as a
“surrogate speaker” for the Trump Campaign) retwected the swry from TGP and quoted the
alleged statement by Dr. Coamer staling “Don’t worry about the election, ‘Trump’s not gonina win.
I made Pcking sure of that!™*

113, The Trump Campaign stated in its motion that the “Campaign and it alleged agents
had every reason to rely on the accuracy of Defendant QGlimana’s reports regarding Plaintiff.” %

But during the Trump Campaign’s deposition, it refused to ofter any support for why it could rely
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on Olmann because of its counsel’s ins{ruction that such information would be privileged. ™ The
Trump Campaign’s [ailure o olfer any evidence in support of its conclusory assertion renders it
meaningless, The Trump Campaign also claimed 1o be unaware that Oltmann was the host of a
conservalive podeast whe had held rallies in support of President Trump and made allegrations of
glection fraud even before the slection. ¥™

114.  On November 22, 2020, ncws reported that Giuliani's office saw the need to
publicly sever ties with Powcll, staling that “Sidney Powell is practicing law on her own,” and ™s
not a member of the Trump Tegal Team.”¥! But no representative ol the Trump Campaign or
Giuliani's legal team cver issued a clarification or retraction of defamatory statements made by
Powell,

115 ‘The Tromp Campaign continued (o capilalize on the allegations of voter fraud and
raise funds for the efforts Lo contest the election resulis, I its representative’s own words:

I think there was a lot of people within the United Stawes thal were - wanted answors

and wanted to entrust their funds and their money to the campaign, o look into if,

right?

They had nowhere — not nowhere else to turn, but the President and the campaign
was an entity they put their donations and money behind before, ¥72

116, But nonc of the lawsuils filed by the Lrump Campaign alleged Dr. Coomer or
Dominion had any role in changing the election yesults.’* Nevertheless, the Trump Canipaign

never made any retraction or clarification regarding defamatory statements by its agens or

W9 Ser M-2,at 37424, 4412412,
T Sea i, at 38:6—30:19,
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representatives.’™ Even taday, the Trump Campaign somehow continues 10 take the position that
the clection was the resubt of fraud. but has no [zets it can point w0 in support of tat:

Q. Is il 5411 the Trump campaign’s position today that the eleetion was
somehow fraudulent?

A Yes, sir.

Q. Whal is {that opinion based on?

Al Just — we have no underlying definite facts that it wasn’t.

Q. You belicve that it was fraudulent because you have no underlying

tacts to support that it was not fraudulent? [s that your position?
A Ycah.
Q. Did Eric Coomer influence the outcome of the clection?
[ don’t know 2
J. Ginliani’y defamuation of Dr. Coomer.

117.  Given Giuliani’s role as both former President Trump’s personal lawycr and as the
primary lawyer for the Trump Campaign, the actions he took on behalf of the Trump Campuaign
discussed above also serve as a basis [or his personal Mability. Accordingly, Dr. Coomer
incorporates by reference the above Trumyp Campaign section herein to avoid duplication.

118,  Giuliani had a preconceived plan to allege election fraud wilhout evidence as a

means of protecting former President Trump’s political fate. Giuliant was at the While House on

I See id w 32:21-33:3, When asked whether aryonc at the Truny Caccpaign asked Giuliani to stop making
alleeations regarding Domsinion or Dr, Coomer, the Trump Canpaign’s roprescntative said he could nol anawer due
1o privilegpe, Neo il at 17, 15-18:17.

3 Qae Fx. W1, at 74:19-75:6,



clcetion night, November 3, 2020.% When it appeared the election resuits were not favorable to

=177

Trump, Giuliani was quoted as saying, “Just say we won. Giuliani then reportedly intormed

Bill Stepien, the Trump Campaizn director, Chief of Stall Mark Meadows, and White House
adviser Jason Miller of his strategv, ™ Mark Meadows reacted negatively o the suggestion, ™™
119, When questioned under oath aboul the reported “Just say we won” strafegy,
Giuliani denied the allegation ™ Giuliani then demanded to know whether there was a recording
of his statement, the ivony of the lack of a recording of the Antita call apparenily Jost on him, 3!
120, President Trump appeared to take Giuliani’s advice when he stated, “Trankly, we
did win this clection,” during the early morning hours of November 4. After an Oval Office
meeting with former President Trump later thatl day, Giuliani took over the Trump Campaign’s
fepal team ¥ He received no compensation for his role other than reimbursement of cxpenses,

121, The lrst formal public presentation of the Trump Campaign’s frand claims and

plan [ur lawsaits ocewrred at the ill-fated Four Seasons Total Tandscaping press conference on

6 Cap Exhibit J-1, Giuliani, Aug, 14, 2021 Depo Tr. 16K:21.24.
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Naventber 7.5 At around that time, Giuliani and s 1eam physicatly moved inwo the Trump
Campaign’s headquarters 3

122, Sidney Powell was present and working with the Campaign’s legal team, although
Giuliani testilied that she was actually not 2 member of (heir tewm 3¢ When questioned about why
e announced Powell as a member of the Campaign’s legal team during the press conference,
Giuliani had no explanation other than he spoke too “loosely,™

123, Prior to the November 19 press conference, Christna Bobb of GAN had been
approved as part of the Trump Campaign’s legal team. ™ Giuliani had gotten w0 know OAN's
president, Charles Herring, “very well” when Rion and OAN did a documentary with Giuliani on
“Ukrainian colfusion.” ¥ Bobb provided the Trump Campaign with alleged election fraud
information she gathered about Arizonu, Michigan, and evenlually Georg ta, ™

|24, Pereciving the conflict of interest, Giuliani reached an oral agreement with Charles
Herring about the terms of the arrangement:

T talked to Charles myself and [ said il she has 1o hold this confidennal from you,

that doesn't mean there won't be things that vou can then il they are okay then the

benefit to vou is you'll have like an exlra, youll have an extra edge on everybody

clse thal will benefit you, but you're going (o have 1o agree o something that T know

our nows nelworks wan't agree (o, which is there may be things that you just can't

do and she's got 1o separate her role as a lawyer and if she wants o share things

with you, she will have to get my permission or one of my people. Now we had
done that before and 1t had worked out really well, nothing had keaked, nothing had

4 See Ex. M-1, PX 65
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come out, nothing had been compromised and the situation you gave was far more

dangerous hecause there was some risk Lo itwhich 1was very impressed that Chanel

was willing to take so they promised and she came o work for us.™!

(25, Chrislina Bobb ultimately took over a lot of the Trump Campaign’s investigation
in Michigan.i%

126.  Giuliani spent virually no time investigating Dr. Coomer or the Antifa call. When
asked whal his theoretical (since he was not being paid) attorney bill would be on “Coomer tima”
before the November 19 press conlerence, Giuliani stated, “Before the pross conference, gosh
almighty, | bet it’s not an hour. ™%

[27.  Giuliani also rched on Col. Phil Waldron of ASOG for hiz information on
Dr. Coomer. ™ ASOG stands [vr Allied Security Operations Group. The group is headed by Russ
Ramsland, a Daep State conspiracy theorist. ASOG performed a forensic auditof voling tabulators
in Antrim County, Michigan. ASOG then issued a report of its findings. This report was debunked
by Dr. Halderman. ™ It was also debunked by the Michigan Senate Oversight Commiuce (lead
by & Republican state senalor), which found that ASOG misrepresented [acls about vole totals,
leading citizens to conclude the election results were suspiciously changing for over a month after
the election.®® ASOG refused o retract ifs assertions even after a hand recount verificd the results

in Antrim County

P Seeid at §:23-91:22, 93:23-94:3,

M2 Sew jd. ul 6386614,

M3 Neg i oal 435:10-25,
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5 Spa Cxhibit B-2, Oltmann, Sepl. 8, 2021, PX 106,
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28 Giuliani had about a four-minute conversation with Waldron regarding
. Coomer.?*® Giuliani was tld (and apparcntly believed) that there was a recording of the Aulifa
call and there were “a couple of withesses”™ who could corroborate the story. Giuliani had read
some media reports about Dr. Coomer and some of his social media posts. 27

129.  That was the extent of his investigation. Hc never spoke o Olimaon (who he
referred to as Olzheimer); ™" did not have any information as to whether Oltmann was credible (o1
oty never tried to listen o the (moen-cxistent) recording he thought acmally existed;™™ did not
Iy o talk to the other “Antifa people™ on the call;** does not recall reviewing Oltmann’s noles of
the alleged call;. ™ did not reach out to Dr. Coomer or Dominion;*” and had access to rescarch by
the communications departiment but did not recelve a copy of the research on Coonier, Dominion,
and Smartmatic. ** [nstead, Giunliani stated on multiple occasions thal he wus allegedly
constrained by fime and was unable to conduct his own investigation of Dr. Coomer.*

130, Giuliani stated that ihere were three “active supervisors™ handling the

Trump Campaien’s fraud investigation—himself, Sidney Powell, and Jenna Ellis, He believed

¥E Goe Bx. J-0 av £0:10-44:5, A4:23-45:0; e wive File DEEP R0 (760 How Alchemv, 2021 (wierein Waldron
acknow.edpes reliance on Chimann’s allegaiions); Ex. A1, at Pub. 73,

W Spe i at 47:19-35:12,

W Soe i, at ol 1861008
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4 See . ar 134:16-136:20.
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Powell was “carrying the ball” on Dr, Coomer and Dominion*® Powcll’s ultimale separation
from the Campaign’s team on November 22 “largely did not relate (o Coomer,” according to
Gialiani, ™

131, Inhis deposition, Giuliani acknowledged that if Dr. Coomer had nigged the election
it would have been a crime and likely would have been in concert with Dominion. ! Generally,
troughout his deposition, Giuliant continued to maintain the validity of his various clection fraud
theories involving Dominion, Smartmatic, and Sequoia the existence of ‘“fugazi” voling
machines; fraud in various batileground states; and the same theories that lead to the sugpensiu'n
of his law license in New York.'! But, when asked for his theory on Dr. Coomer’s participation
in this fraud, Giultani stated, “T mean 1 could guess but it would not be an educated guess,™ 2

132, Giuliani discounted any official sources that found ne widespread evidence of
clection fraud. e discounted CISA even though he was on the cyborseourity advisory commiltes
when CISA was created: he called CISA’s election securily report a “totally phony report”; and he
saic the Department of Homeland Security was afraid to investigate the fraud claims* 2

133, Likewise, Giuliani discounted the Trump L.‘.ﬁmpaign’s internal memo  on
Dr.'Coomcr.fL')ominiun.f'Smartlmtic, calling it a “corporate document” and explaining that there

were members of the Trump Campaign who were tryfng to undermine his ¢lforts because “they

A See id, at 62:12-63:46, 66;13-14,

W Sew el at 67:21-68:10.

VU See ol ul 38:10-22,

W Soe il at 71:19-83,20, 104:9-108:4,
N See fd. al 33:21-834:3,

M s it ar Lo Li-161:13, 164:21-165:24,



wanted Trump to lose because they could raise more money.” " Giuliani further stated that the
Trump Campaign was trying Lo keep things from him and undermine the litgation, citing to alleged
RNC memos and internal Tramp Campaign memos telling campaign oflicials not to cooperatc
with Gitliani and Tenna Ellis.*!?

134, Ultimately, Giuliani filed no litigation involving Dr, Coomer. #'®  Giuliani
cxplained thot the Trump Campaign’s sirategy changed in Deeember 2020, and they had given up
on the courls in faver of a strategy of going divectly to various state logislatres. V" At thal point,
Dr. Coonmer became a “small player,”

125, When Giuliani was asked why he folt he needed to speak about Dr. Coomer at the
press conference (as opposed (o saying nothing), Guuliani roplied:

it was my obligation at thal time to give the public all the facts that [ had because
we had had an unprecedented three wecks of censorship unheard of in the United
States which had [Gllowed three months of censorship on the Hunter Biden hard
drive, which the American people elected a president withoul knowing the
complete evidence of how he was engaged for 30 years of taking bribes through his
so11, which his son spells out in great deal in the hard drive and the American people
have never seen it. The son points out that tor 30 years he colleeted money for his
[atber and he gave him half of it. Very fow people know that because NBC, ABC,
CBS, all the other BR's numbcrs, the New York Times, the New York Post, almost
every major newspaper but the New York Post, every one of the cuble stations
exgept FOX, OAN and Nuwsmax refused to print the words of Hunler Biden and
instaad created the compleicly [alse story that it was Russian disinformation which
has been completsly —

BY MR. CAIN: Sir, we're not talking about Hunter Riden,

2 See id, at 139:9-160:7,
5 8o i, at 139:14-144:20,
* Ko folat 108:16-100:7,
A Qg i at OHi16-923,
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A No, no, what we’re talking about is the atmosphere in which T was
conducting this investigation. This wasn't a [air and balanced atmosphere. I was
conducting this investigation in an atmosphere in which 1 you were to say anylbing
unfavorable to Biden, it didw’t get published. . . 4%
Similar to other Defendants’ estimony regarding the desire to present alternative “dangerous or
dissident’” information without verifying any lacts, ¥? Giuliani was apparently intending to present
whatever allegations he could to support the preconceived narrative regarding election fraud,
regardless of how outrageous they were, whether they were verifiable, and what harm they would
inflict. In accusing Dr. Coomer of a crime, he effectively abtered the rest of Dr. Coomer’s life, all
based on what he admitted was probably less than an hour of time spent before the press confercnce
- - et ey 421
discussing (he allegations.
K. Official rejections of the conspiracy theories.
136,  Independent agencies early on rejected these election fraud conspiracy theories as
bascless. On November 10, 2020, a spokesman for the Michigan Secretary of Stale said, “We
have not seen any evideace of fraud or foul play in the actual administration of the clection. What

we have seen is that it was smoaoth, transparcnl, secure and aceurate.”"* The New York Times

also contucted election officials in every state to ask whether they had seen evidence of fraud or

9 gt ar 2408 - 125:22,
0 Sop B, K-1, al 44919,
1 8ee Ex, J-1, al 45:10-25.

12 Nigk Covasaniti el b, The Times Called  Officialy i Every  Sioe: Moo Bvidence  of  Voier
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other irregularities during the clection ! Officials in forty-nine siates said thoy had not, with the
remaining state, ‘l'exas, failing W respond.*

137, On November 12, 2020, CISA, a standalone federal agency under the Department
of 1lomeland Sceurity, issued a Joint Stalement rom the Flections Inlrastructure Governmenl
Coordinating Council and the Election [nfrastructure Sector Coordinating Exceutive Co numitiees
confirming that there is “ne evidence that any voting syswem deleted ov lost voes, changed volos,
of was in any way compromised” and that the 2020 election was the most secure in American
histary. 4%

138.  Then U.S. Attorney General William Barr confirmed “to date, we have not seen
(taud on a scale that could have effected a dilTerent outcome in the election.”™ %

139,  Dr Halderman’'s Declaration in supporl of this brief is delinitive. “There is not,
and never has been, credible evidence thut the outcome ol the 2020 Presidential clection was
‘rigged” by anyone, let alone by Dy, Eric Coomer.™ Dy, Halderman appeared on Fox News on
November 13 and 14, 2020 to vebuff allegadons about Dominion, noting the absolute luck of
avidence.™2® He was joined by 58 other leading clectivn security specialists in a November 10,

2020 open Letter on the implausibility of the many conspiracy theories. ™ The letier was widcly

123 Spe i ; see afvn Txhinit O, Tlakderman Dec. at § L7
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covered in the press, and the Defendants in this case should have been aware of it. Dr. Halderman
and his co-signatories Harri Hurst, Matt Blaze, and Andrew Appel have been repeatedly cited by
Defendanls and others on the far right in support of their conspiracy thearies. ™ Leaving no doubt
aboul Lhe specious nature of the claims, the letter stated:

We are awarc of alarming assertions being made that the 2020 cleclion was

“rigged” by exploiting technical vulnerabilitics. However, in cvery case of which

we are aware, these claims either have been unsubstantiated or are lechmeally

incoherent. To our collective knowledge, no credible gvidence has been put forth

that supports a conclusion that the 2020 cleetion Uuiuome in any state has been

altered through technical compromise. ™!

140. Despite these and ather official verifications of the election procesdings,
Defendants continued to falscly accuse Dr, Coomer of conspiring with Antifa to commil election
fraud and perpeluate baseless conspiracy theorles, e
I. Dr. Coomer’s litigation against Defendants.

141, As a dircel consequence of Defendants’ false statements, Dr. Coomer {aced an
onslaught of harassment, threats of violence, and credible death threats against himsell, his [amily,
and his home.?? False allegations regarding the integrity of the clection have already led to
vinlenge with the insurrcetion on the U.S, Capitol on Jannary ¢, 2021, making Defendants® refusal

to relract the false and defamatory statements against Dr. Coomer all the more incendiary.

Ukimately, Defendants’ actions left him with no choice but to pursue civil recourse. Dr. Coomer

B See fid.
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sued Defendants for thelr defamatory and outrageous conduct. The allegations contained in this

lawsuit are narrowly tallored lo Defendants® specific, defamatlory statements, whick include the

[ollowing,

. efendants falscly stated and falscly implied that Dr. Coomer was on ail
alleged *Antifa conference call.”

. Delendants falscly staled and falsely implied that Dr. Coomer stated he
intendled to subvert the presidential election on the alleged “Antifa
conference eall.”

. Defendams fatsely stated and alsely implicd that Dr. Coomer, through his

private employment, did subvert the presidential election. ™

142, Dr. Coomer now seeks an opporlugity o redecm his goad name and stop the

defamatory attacks against him.
IiIl.  STANDARD OF REVIEW

143, Anti-ST.APP laws scrve a limited purpose—ito dismiss frivolous clauns targoting
constitutional rights. These laws were enacted specifically to combat STA ﬁPs-~.~;trachiu lawsuits
against public parlicipation. They are intended to enable courts to dismiss [ivolous cases brought
with the inient to chill a pcr&-mn’s constitutional rights, FilmOn.com Tne. v. DoubleVerily inc.,
439 P.3d 1156, 1160 (Cal. 2019). To he clear, they are a procedural mechanism involked in limited
circumstances and solely for the purpose of dismissing meritless claims. Baraf v. Scfinitt, 376 .3d
&04, 608 (Cal, 2016) (“The anti-SLAPP stamte does nol insulate defendants lrom eony lability for

claims arising from the protected rights ol petition or speech. Tt only provides a procedure for

"3 See supra ub $3 1(B) ),
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wowling out, at an early state, meritless claims arising from protected activity™} {cmphasis in
original). They do not bar meritorious claims,

144, Colorado has recenlly enacted an anti-SLAPP statute to prevent the “abuse of the
judicial’ process” through frivolous lawsuits that are stralegically filed to unfairly subject
individuals to costly, meritless litigation. See CRS § [3-20-1101(1Ka). ¥  Similar o
anti- SLATP laws gencrally, the statute is limited (o dismissal of meritless claims arising from
protected aciivily and, otherwise, expressly requircs courls (o “pratect the rights of persons to filc
meritorious lawsuits for demonstrable mjury.”  See C.R.S. § 13-20-1101(1}b). The statmute
Imposcs a two-step analysts.

145, First, courts must determine whether the stamre applies. Under this step, the
movant bears the initial burden (o show the anli-SLAPP statute applies o a plamtifTs claims. Kiei
Hoang v, Phong Mink Tran, 60 Cal. App. Sth 513, 524-23 (2021}, The statule applies when a
claim arises (rom any action taken “in furtherance of the person’s right of petition or free speech
under the United States constitwiion or the stale constimution in cornection with a public issie”
CR.S. §13-20-1101(3)a) (emphasis added}. The swmte identities four specific acts that
constitule proiected activity under the stawie, which include: (1) statements “*made before a
legislative, cxceulive or judicial proceeding or any other official proceeding aulhorized by law;”
(2} statements “made in connection with an issuc under consideration or review by a leglslative,
cxecutive, or judicial body or any other official procceding authorized by law;” (3) statenents

“made in a place open to the public or a public forum in connection with an issue of public interest;”

i Qeeause of how recemly Colovudo enacted its anti-SLADP statute, there are I'mited appetlate dscisiors analyzirg
‘ts applcation. 'l kerefore, Dr. Coower relies on Calilomniz™s wnd clher states’ law due w the similurilies of the
Cerorado sladile with Caliloreia’s stalule, along with cther sates” ani-SLALE aws.



and {4) “[a]ny other conduct or communication in furtherance of the exercise of the constitutional
right of petition or the constilutional right of free speech in connection with a public issue or an
issue of public imerest.” 7 ar§ 13-20-1101(2)(a)(1-1V). However, sach of these categories can
be distilled down to two necessary bases [or » protected act under the stamte—there must be an
ofticial proceeding or there must be a matter of public concern. See i, Those bases correspond
to the rights of petition and freedont of speech, in which not every statemenl made conatitutcs a
pratected nel, See CR.S. § 13-20-1101(3)(a). Rather, there are necessary balances under the law
that limit thess rights to cqually preserve the rights 1 privacy and reputation. Dclendants have
the burden 1o cstablish their actions giving rise to Dr. Coomer’s claims mecl (hese bases and
constilute protected activily.

146,  Second, if the stamte applies, then the plainiil must esiablish that there 15 a
reasonable likelihood that 'thc plaintiff will prevail on each claim to which the statute applies,
C.R.S. § 13-20-1101(3)a). 'This is a low burden in which the plaintitf merely has to show that a
legally sutficient, or prinia facie, factual basis oxists for his claims. Baral, 376 P.3d at 608-09. Tn
gvaluating whether a ]3lﬂint£ff. has made a prima facic showing, courts do not weigh the evidence
or resolve conflicting factual claims. i@ Instead, courts accepl ihe plaintift”s evidence as truc and
limit their evatuation of a “defendant’s showing only to determine it it defeats the plaintiffs claims
as a matter of law."- Id. Claims with the requisite minirﬁal meril proceed. fd. This review 18
described as a “summary-judgment like procedure,” wherein cowrts consider the pleadings as well
as affidavits and other evidence to determine whether the plaintifl has satis[izd this minimal burden.
See id al 608: see also CR.S. § 13-20-1101(3)b). Al this siage of the procesding, cvidence

merely must be “eapable of being admuitted at trial. i.c., cvidence which 1s competent, relevant and
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not barred by a substantive rule.” See Sweetwater L. High Seh. Dist. v, Gilbane Bldg, Co., 434
P.3d 1152, 1161-63 {Cul. 2019) (citing Fashion 21 v. Coal. i'or Humane Immigrani Rights of L.4,,
117 Cal, App. 4th 1138, 1145 (2004)). Courts have recognized to strike a complaint for failure 1o
mect evidentiary obstacles that may be overcome at trial would not scrve the anti-SLAPP statute’s
protective purposcs, which are to ond meritiess suils carly, nol 1o abort potentially MEFtorious
claims duc to lack of discovery. See id at 1103,

IV. EVIDENCE

147, In support of Dr. Coomer’s Omnibus Response to Defendants’ motions o dismiss,
Dr. Coomer relies on and incorporates by reference his First Amended Complamt, his responses
to Rule 12(b}(2) and 12(b)(5) melivns o dismiss and evidence therein, his April 7 response to
Melaxas's special molion 1o dismiss and evidence therein, and his response to Rule [2{c} motion
on file with the Court.*

148, Pursuant to C.R.S. & 13-20-1101{3)(b}, Dr. Coomer also gives nolice of his inlent
to rely on evidence not on file with lhe Court. This evidence, which Dr. Coomer incorporates hy
reference as if fully restated here in ils entirety, is attached to this Response and summarized in
the avached Appendix 1.

149, On Junc 8, 2021, the Court ordercd limited discovery in relation to the pending
special motions fo dismiss. Parsuant to this order, Dr. Coomer served requests for production and
condueted limiled Llc;_rositinns.. Of these, Oltmann, FEC Uniled, and SMM did not produce

regponsive documents and refused to be deposed ar produce wimesses knowledgeable ol the topics

9 boft and TGP saise similar arguenents in the spevial mation tn dismiss that were raised in their 12(e] molion filed
on Guly 21, 2021 However, Defendunts” argumenls ars moot piven Use Court™s recent order denying HoR-TGP'S
muoliun. See Sept. 13, 2021 Ovder.
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noticed for deposition despite a court order compelting attendance, Jn response, Dr. Coomer filed
a Motion for Sanctions Pursuant to C.R.C.P. 37 and CR.CT. 107 and Request [or Order lo Show
Cause, and the Court again ordered the production of documents and depositions, However, as
noted above, there was only partial compliance. Oltmann refused o identily his source for the
alleged Antita call and for his access to Dr. Coomer’s Facebook posts, ™ He refuses to identity
other participants on the alleged call, that we now understinid wos an alleged Zoom meeting ™ Tt
was also leamed that document production, both for Oltmann and Powell. had withheld critical
cvidence * Given the status of discovery, Dr. Coomer reserves his right lo supplement evidence
in support o any evidence rcceived through  Court-ordercd  discovery  pursuant  to
CR.S. & 13-20-1101(0), as well as any additional evidence produced prior to and at the hearing o
this Motion [or Sunctions. Dr. Coemer rescrves his right to rely on cvidence offered by any other
party in this litigation. Dr. Coomer also reserves his right (o sesk sanctions in relation to Oltmann’
discovery abuses.

150.  Additionally, given the status of the court-ordered discovery at the (inc of his
response w Mataxas®s special motion o dismiss, Dr, Coomer reserved his right to supplement or
amend cvidence in suppeort. See Resp, to Metaxas Mot, Apr. 7, 2021, Dr. Coomer supplements

that evidence with the evidence includad herein,

M See sopra at § (T,
Y See id,

0 Sen fdl.
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V. OBJECTIONS

151, Defendants primarily rely on conclusory statements and legal arguments to support
of their speeial motions to dismiss. This is not competent evidence. See Keith v. Kinney, 140 .34
41, 153 (Colo. App. 2005) (finding conclusions unsupported by [ucls are not compelent
evidenee), Brows v, Feitelbaun, $30 P2d 1081, [084-85 (Colo. App. 1991) (hinding mere
argument of counsel is nol competent evidence). Further, some ol the Defendants aliempt to put
forward inadmissible evidence in support of (heir special motions to dismiss

152.  Dr. Coomer also anlicipules Dafendants may attempt to offer additional cvidence
(beyond the court-ordered discovery) with their replies in support of their special mations to
dismiss. Dr. Coomer vhjects to this cvidence as untimely, See Wallman v Kellv, 976 P.2d 330,
332 (Colo. App. 1998); see also In Interesi of L., 413 P3d 176, 184 (Colo. App. 2017).
Generally, reply briefs are limited to addressing arguments and evidence raised in a motion and
response. The reasons for this are pragmatic and plain. To consider cvidenee vllered for the fLirst
time in reply would be manifestly unfair to the nonmoving parly who has had no opportunity for
written response. See Herbert v, Nat ' Academy of Sciences, 974 F.2d 192, 196 (D.C, Cir. 1992)

Additionally, Dr. Coomer espects the evidence offered to mimer objectionable evidence some of

M1 Eor example, mulliple Defendants have atiempted s introduce documenls parlaining to allegad vulnerabilities in
Liominien Voling Systems technalogy, often with respeet to renarls v sludies conducted years pricy (0 the events at
issue in thig case. See, oo, Oltmann, elal. Mou, Apr. 30, 2021 Pxhibit C; Hol3-TGE Met., Apr. 30, 2021, Apnerdix
§% 1-3, Similarly, orultiple Delendants have expressed an intention to iatroduce evidence pertaining to T, Coomer’s
Fuccbook posty. See, o, Powell Mat. for Fortawilh Order Granting Limited Discovery, Aug. 27, 2021; OAN-Rion
Rosp. 1o Plainti] s Mos. for Sanclions, Aug. 25, 2021; see adve Sepr. 8, 2021 Ovder, ol (lnading Uit “the comnestions
between nersoral Freebook posts that sxpress political ideology snd the Delendunt’s statenents al Tssue i this tawsuil
are remoie™) To 1o extent any of Deferdants” protlered evidence ‘s irelevant, is promulgated by sources thal lacs
personal knowledge or expertise of {he subject matter, is hearsay, or presents mmpermissible character evidencs,
D, Comner objects as such evidence is inadmissible. See Cole, R Evid, 401-04, 601-02, 608, 702, 80°-02, BOS, 901,
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the Defendants have previousky attempicd (o put forward. % To the extent this evidence 1s
rolevant, s promulgated by sources that luck personal knowledge or expertise of the subject
matter, is hearsay, or presents impermissible character evidonce, Dr. Coomer objeets as such
evidence is inadmissible. See Colo. R, Evid. 401-04, 601-02, 608, 702, 861-02, 805, 901.

VL ARGUMENT

153.  Anti-SLAPP laws were created 1o prevenl powcrful companies from strategically
filing merittess lawsuits to chill the First Amendment rights of private individuals and non-profit
corporations. FitmOn.com tic,, 439 P.3d at 1160, Hore, the reverse has happened. Defendants—
powerful public figures—knowingly and recklessly delumed Dr. Coomer-—a private individual—
to millions ol people, Defendants now sirategically seek to shicld themselves tiom liabihty for
their tortious conduct by arguing that the Colorado anti-SLAPP statute bars Dr. Coomer from
having his day in court. Delendants’ arguments fly in the face of Colorado law.
See C.R.S. § 13-20-1101( D(a)-{b) (noting that the Colorade anti-SLAPP statule was passed (o
prevent the “abuse of the judicial process,” 110t to prevent “meritorious lawstits ™).

154,  Defendants’ anti-ST.APP motions should be denied for several reasons.  Fhst,
Delendants have tailed 1o establish thal the Colorado anti-SLAPD stanite applies. Tn fact, the
statute does not apply 10 Delendants® defamatory publications at issue because they do not involve
matters of public consern and were not made in connection with an ofticial procesding. Sceond,

even if the statute does apply, Dr. Coomer has evidence establishing a prima facic case for all of

42 Spe Order Granting Malion to Strike, Apr, 27, 2021; see PL 3 Resp. to OAN-Rion T2{W5Y Mot o Dismiss aty 1,
n. I8,
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his claims. Far from being an abuse of the judicial process, Dr. Cocmner’s claims are his only
chance to redcem his good name.

A, Colorado’s anti-SLAPP statute docs not apply becawse Defendants” defamation of
Dr. Coomer is not a protecied act,

155. TDefendants have the initial burden to show that Colorado’s anti-SLAPP statute
applies to Dr. Coomer’s claims, See Kiew Hoang, 60 Cal App. Sth ai 524-25, To establish that
the statute appliss, Defendams must demonstrate that Dr. Coomer’s claims arise out of protected
conduct that is connecled with a matier of public concern or an official proceeding.  See
CLR.S. § 13-20-1101(3¥a), see also Briggs v. den Council for lope & Opportunity, 969 P 2d
564, 581 (Cal. 1999} (“[TThe statule applies only o lawsulls which are based upon activities
closely tied to the right to petition and the frecdom of speech.”).

156,  For at least three reasons, Defendants have tailed to carry their initial burden. Firsi,
Defendants’ conclusory assertions thal the unu-SLAPP statute applies are insufficient 1o meet their
burden in showing that their statements are protected acts under the anti-SLAPL stamte. Sceond,
even if Defendants” motions had engaged with the merits of Dr. Coomer’s claims, the statute docs
not apply because Dr. Coomer’s claims do nol urise out of conduct that relates o an issuc of public
interest.  Third, the statute does not apply because Delendants’ stateménts were not made 1n
connection with an official proceeding, Defendants have failed to establish that the anti-SLAPP -
statute applies, and their motions shonld be denicd, accordingly.

i Defendants have failed to carry their burden in demonstrating that the
Colorado anti-SLAPP statute applies to Dr. Coomer’s claims.

157.  Defendants’ special motions o dismiss fall to cstablish that their defamation of

Dr. Coomer were protected acts subjeci o the anti-SLAPP statute.  Under the Dvst step of anti-



ST.APP analysis, Defendants have the burden o prove that the statute applies to Dr. Coomer's
claims. See Kien Hoang, 60 Cal. App. 5ih at 524-25 (“To provail on an anti-SLAPT motion, lhe
movant must first wake a threshold showing that the challenged cause of action arises [rom
[protected activity] in connection with o public issue.™); Madhiew v. Subsea 7 (US) LLC, No,
4:17-CV-3140, 2018 WL 1515264, at *5 (3.D. Tex, Mar. 9, 201K), repors and recommendation
adopted, 4:17-CV-3140, 2018 WL 1513673 (5.D, Tex. Mar. 26, 2018} (cxplaimng  that the
defendant’s failure to explain how his statement connected with an issue of public interest fatled
ter carry his burden under the tirst prong of anti-SLAPP analysis).

158. To satisfy this burden, a defendant must show that the challenged causes of action
arise from a protected activity. Freemen v. Schack, 154 Cal. App. 4th 719, 730 (2007) {caulicning
that the “*arising from® requirement is no always easily met.”). Courts have specifically cautioned
that “collateral allusions to protected activity shordd not subject the cause of action w the antl
SLAPP statute.” [d. at 727 (emphasis added), see also Hanvver fus. Co. v. Fremont Bunk. 68 F.
Supp. 3d 1085, 1097 (N.D. Cal. 2014) (noling a distinction between actions that arc triggered by
protected gctivity, which are not proweted by anti-SLAPP laws, and actions that arisc [rom
protected activity),

159,  Here, Defendants have failed to carry their burden of proot. Looking to the motions,

Delfendants varied in what protected acts they alleged applied.** Some Delendants—without

43 Cop HoA-TGP Mot at 9-10, 12-13 (alleging seclions Q1 TVY, Malkin Mot at 5-7 {alkeging sections [, 111); Metaxas
Mot al 7-11 (elleging selions [, [i1); OAN-Rion Mot. al | 1-13 (alleging section [E1); Gialiani Mo, at 6-9 (alleging
secsions 11T, 1V); Powell Mot at 7-11 {allsping scetions b1, 1Y), Delending 2he Republic Mot ar 8-12 (allcging sections
UL 1VY: Trump Campaign Mat. at 7-11 (alleging sections 115, 1V
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support—altempt 1o expand he aets that are protected under (he statate.™! Some—without
suppori—arpue that all media publications are protected acls. ™ Some do not even identify a
protected act under the statute.**® Despite these various argumenlts, all of the protected acts
detineated under the statute can be distilled down o two necessary bases: an ofticial proceeding
or a matter of public concern. See C.R.S. § 13-20-1101 (_2){'&}(I}-I(I'V'). To constilutle a proteeted
acl, the actionable stalements at issue must be made in connection with cither a matter of public
conc-ﬁ;m or an official proceeding. See id. Neilber of these bases are present in this case.

160, Defendants know this, which is why they made no cffort to identify a specific
oflicial proceeding connected with their defamation or offer evidence establishing Dr. Coomer
was a matter of public concern prior W their defamation of him.* lustead, Defendants only offer
conclusory stalements that the cluction was a general matter of public concern or that the ¢lection
was being litigaled, which have no cvidentiary value. ™' See Keith, 140 P.3d at 153; Brown,

830 P.2d at 1084-B5. Further, this superlicial analysis only identifics a general matter of public

4 Gop Powel] Mot, at 10-11 {ciziming Puwells staterents were protected because "she was ucling in [urberanee of
her Firs: Amendmenl right to pesition the governrient for redress of gricvanees™); Defending the Republic Mol at 7]
{same).

HE e Metaxas Mot al 9 {risstating che holding in Lagveite Morchouse, fne. v Chioafcle Publg Co,
17 Cal Appdth 835, 562-64 {1595), wiich stauly {ur the limited position that news reporling can constilule proleeted
speech anc was no, exeluded under the and SLAPP stazc).

8 Soe OHimanm, et al, Mol al 5-15.

HT oo ONann, of al. Mot al 5-15; Holi-TGR Mot, at 12433, Maikin Mel. et 5-7; Metaxus Mol st 7-11; OAN-Rion
Mol, at 15-13; Giuliant Mo, at 6-9; Powell Mot al 7-11: Defending the Republic Mo, at 8- Trump Campraign Mo,
at7-11.

8 gome of the Defendanls alse made oonclusory stazemeny dal pre-oublicasion or pre-production gcts such us
investigating, newspathering, 2nd condueting inferviews can constitute conduct that lurthers the right of foe speach.
Soe Poe v, Gangiand Prods., e, 730 F.2 946, 953-54 (9th Civ, 20033 Hiftou v, Hodfmark Cardy. 599 F.3d 894, 905
(9:h Cir. 2010, 1t is unclear what Defendanis are referring o as all issues here cancern statements DD srendants mule
to the public (i.e., press conforences, brogdeasts, eic.), not pre-publication conduct. See supra 3§ IS0, see alvo
Loy Fiest Awend, Comploat § LIV, Y.
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interest, onc that applies to overy employee of Taminion, every election worker, and every voling
person in the United Stales—not a pariicular public interest in Dr. Coomer.  See Hurchinson v,
Praxmive, 443 U8, 111, 135 (1979) (distinguishing general matlers of public infcrest from
particular matters of public inlerest); see wlso FilmOn.com Inc,, 439 P.3d at 1166-67 (recogilsing
that defendants cannot merely offer a “synecdoche theory™ of public interest, defining their narow
dispute by its slight relerence to the broader public). This is insufficient to carry Defendants’
burden 1o show that the stalute does in fact apply to this case.* Despite Defendants’ efforts 10
collapse any distinction, Dr. Coomer 1s not “the eleclion.” Dr. Coomer was not a party 1 litigation
involving ihe election. And Dr. Coomer did not sue Defendants [or their statemertts concsming
ihe efection or concerning litigation involving the clection. 40 Rather, the gravamen of
Dr. Coomer’s claims is Defendanis’ public defamation of Dr. Coomer--a private indrvidual and
his private employment. ™! See Henover ing. Co., 68 F. Supp. at 1097 (Anding couris look w the
“nrincipal thrust or gravamen of the plaintiff’s cause of action [to] determine whether the anti-
SLAPP statute appiies.”j. Dr. Coomer's pleadings make this clear and do not obscure the claims

al ssue P2

0 The ouly swulhority some Defendarts cite in suppors misapplies legally anc factually distinet cases nvobving
separale election-related issues concerning legislelive authority over cleetions, not canstitationel prolesions for
speech or protecred aclivity under the une-SLAPY statute. See, e.4., Maugi'v, Peopte, 123 B, 101, 1014 (Celo, 1912);
Johmson v, Bradicy, $41 P.2E 990, 10603 (Cal, 1953).

0 Cop Py Araend, Compl sl §8 LIV, V.
B Soe i,

2| is unelear what artitice in eadings soms Deferdants argue, especially given Dr. Coormner’s complaint ¢acs pot
assert e Lorts Tor breach of contrac: or breach of fiduciary duves et issue iv their cited athority. See Naveilizr
Sfetien, 52 P36 703, 731 (Cal. 2002) {merely fimnding that elzims Gor bieach of coalract an slso implicate protections
under the are-81 APP statate when the lerms of the confract afect prolecled activites, sueh as the breach of an
agreement not to peition by Lling a petition); /lplion v, Frask £ Rogozfensii, Ine., 177 Cal, Apo. 4th 1264, 1269-73
(2009) {finding the ant'-ST.APP statute did not apply 1o breach of Fdvelary duty claime even when Lhose cleins arise
from an auomey’s misconduet wilh pelitioning activity an behali' ol the clienty: rilogy at Fion vy Moint Az
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161.  Dr. Coomer also identified the actionable statements at issuc—mnamely, that
Defendants {alsely stated and falsely implicd that: Dr, Coomer peruicipated in an alleged Antifa
conference call; declared in that call he would subvert the election; and then did subvert the
election, ¥ Dr. Coomer’s claims for defamation, civil conspiracy, inlentional infliction of
emotional distress, and request for injunetive relief all arise from these statements. ™ Delendants
make no aitempt to explain why the Colorado anii-SLAPP statule applies 1o those statements, Nor
cap ey, Dr, Coomer was teither a matler of public interest nor a party to an official proceeding
prior to Defendants” defamation of him. "> As such, Defendants’ defamation was not a protected
act subject to the anti-SLAP] stanite.

162,  Because Defendants have failed to put lorward any evidence to carry their (ireshold
burden in cstablishing that the anti-SLAPP statute applies to the actua! claims Dr. Coomer asserts,
Defendants® special motions Lo dismiss should be denied,

ii. Defendants’ statements were gat made in connection with a maller of public
interest.

163.  Fven if Defendants had attempted Lo engage with the merits of Dr. Coomer’s claims,
they could not establish that they arise out of a matter of public concern under the anti-SLAPP
statute. The Colarado anti-SLAPP stalute was recently enacted with limited case law mlerpreting
its terms. However, Colorada courts have addressed the constitutional issues underlying the statute,

inchiding matters of public concern,. Whether a statement is a mailer of public concern is a legal

Shea Hames, fe., 235 Cul. App. 4h 361, 367 {2015} (finding anti-8LAPP statule did nol apply 1o breach of fduciary
claims al issue).

133 See yuprg at § IOy, see afve PL's Amend. Compl. at §8 1, 1V, V.
B yoe 19,y Amend, Compl. al § V,

133 See bxhibit A, Courner Deg. at 9] 10,
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determination based on “the content, form, and context of the statements, in conjunction with the
motivation or ‘point’ of the statcments as revealed by the whole record.” Melntyre v. Jones, 194
P.3d 519, 525 (Colo. App. 2008). Because the boundaries of whal constitutes a public concern are
1ot clear, courts make this determination on a case-by-case basis. See Williams v. Cont '{ diriines,
ine., 943 1.2d 10, 17-18 (Celo. App. 1996). Here, Defendants seck  collapse thase boundaries
between public and private concerns and efface any consiiiutional protections for an individual’s
repulation,  See Kechane v. Stewart, 882 P.2d 1293, 1297-98 (Colo. 1994) (recognizing the
individual’s right to be free from false and defamawory assertions); Diversified Management, Inc.
v. Denver Post, Inc.. 653 P2d 1103, 1111-15 {Colo. 1982) (dissent, ). Hrickson) {identifying
public policy concems in expanding protections for matters of public concern at the expense of
private individuals’ reputations). That is not the law, Generally, a matter is o[public concern only
when the public. has a "‘Iegiffmm‘é: interest in wha.il 15 being published” or when it involves an issue
Haboul which information is needed ua appropriate.” Willicumy, 943 P.2d at 17 (emphasis added).
When determining whether a matter is of public concern, courts have censidered factors including
the nature and scope of tiw alleged public interest, the plaintiff's involvement in that interest, and
the existence of that intcrest prior to the defunation,

164.  Specifically. in -Dive.'ra' ified, the seminal Colorado case on matters ol public concern,
the Colorado Supreme Court found that public interest existed in a widespread and onpoing tand-
development scheme then under investigation because the nature and scope of the plainuffs’
activities dircetly jmplicated Lhe public, See 653 P.2d 1103, 1105-08 (Colo. 1982). There,
blaintiffs actively sough prospective buyers in their Jand development v;'hile it was under

investigation by the Colorado Real Estale Commission, the [.S. Depariment of Housing and
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Urban Development, axnd “a varicty of other federal and state regulatory and law enforcement
agencies.” See id. This crealed a direct nexus between the plaintiffs’ activitics and the pubbc
aiving rise (o a matter of public concern, See id, Further, this public inlerest existed prior to and
separate from the defendants® alleged defamation. See id.

165.  Tn conurast, courts have consistently found that private individuals and their private
employment arc not maiters of public concem. In Willicons, the Colorado Supreme Court doclined
to find allogations of illegal and violent conduct against a privately cmployed pilot were matters
of public concern, despite the prominence of the airline at issue and the etfect of the allegations on
the pilol’s coworkers. See 943 P.2d ai 17-18. In Mcliyre, the Colorado Supreme Cowrt again
declined 1o find allegations of fraud against a privawly employed bookkeeper fora homeowners’
association o be matters of public concermn and clarificd the distinction befween acts of a privale
emplovee and acts of & homeowners” association, See 194 P.3dar 52527, Tn Ouiglev v, Rosenthal,
the Tenth Circuit declined to find a matter of public concern when statements “wore not asserted
agalnst a public employer, nor wore lhey asserted agawnst any entity or person with which the
general public had contact.” 327 T.3d 1044, 1059-61 (10th Cir. 2003}, There, the court went on
to find that allegations in a pending lawsuji alone were pot sufticient to establish a mater ol public
concern and Tejected argumients that a delendant’s statements to the press could then make those
altegations matters of public concarn, See id. Duspite some Detendants’ asscrtions, the act of

holding u press conforence does not elevate an issue to & matter of public co ncern, 0

455 |1 fact, Defendants misstate the awhority thay relied upon, which ¢id not involve press conferences, election fraud,
staternonts regarding onpoirg fidgution, or claims for defamation, See Licberinun v. KOOP Television. fue., V10 Cal,
Apn, 4th 136, 162 {2003) (unalyzing purication of recerdings obtamed threush newsgathering); A4.G. v, Tioe Warner
fe, %0 Cal, Apa. 4th 623, 626 (20013 (analyzirg publication of private phatographs), Briscee v Reader's Diges

o



166.  Simiarly, in the context of limited purpose public figures, which is also premised
on the existence ot a public concern, courts have found a private individual’s private acts to be of
public interest only when the individual inviled public scrutiny. Compare Dileo v. Kolmow, 613
P.2d 318, 322 (Colo. 1980) (finding a plaintifPs discharge from the police force was a matler of
public concern solely because the plaintiff sought press coverage instead of “quictly secking Lo
cxert his legal rights™) and Lewis v. McGraw-11H Broad. Co., Ine. 832 P.2d 1118, 1122-23 {Colo,
App. 1992) (finding a prominent civil rights case was a matter of public cuncern in part because
plaintiff"s counsel actively sought community involvement and conducted public interviews with
(he press), with Hutchinson, 443 US. at 135 {(finding a rescarcher’s veceipt of a. federal grant was
insufficient to establish a particular matter of public concern and, instead, only sstablished o
general concern about public expendimres that would apply “to everyone who veceived or
hencfitted from the myriad public grants lor research™), Further, any reliance by Defendants on
Lewts is misplaced as it urned on conduct by the plaintill, not (he defendants, and the public
intercst arose from that conduct rather than the delendants’ defamation. See 832 P.2d at £122-23.

167, This is also cnnsistan with well-settled constitutional docwrine that precludes
defendants from creating their own defense. Hutchinson, 443 U.S. al 135 (“Those charged with
alleged defaration eannot, by their own conduet, create their own defensc by making the claimant
a public figure.”). In other words, defendants cannot manufacture the public concern. Stead v,
R'c?dfmzd Aggregates, Lrd., 998 F.2d 1325, 1330 (5th Cir. 1993) (helding that “[a] speaker cannot

furn his speech into a matter of public concern simply by issuing a press release™ or by “drawing

¥Ry

Aver foc ARY P24 34, 36 (V9T 1), overrided on wlher groamdy by Gates v Discovery Connm,, 101 P 3d 352 (2004)
. . s B ! * s
{analyzing publication of privale individual's criminal admission).
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the plaintilf into |the] contraversy apainst thelr wilk.™). Defendants cannot define the scope of a
constitutional privilege by their own determination ol what they choose to publish. Diversified
Memt., Jne., 633 P.2d at 1107, Defendants eite no authority that would permit thoir defamation to
serve as the basis for the public concern, regardless of whother they originated the defamation or
republished it. "

168.  Herg, the content, torm, and context of the stalements, when viewed alengsids
fuclors courls have considered in determining this issuc, weigh in favor of finding Defendans’
defamation of Dr, Coomer was not a maiter of public concern.**  Rather, Dr. Coomer was
unguestionably a private individual about whom the public had no legitimate intersst before
Defendants’ collective defamatory campaign against him.*™  See Rosenbloom, 403 US. at 86
(dissent, J. Marshall) (defining private figures as “persons first brought to public atfention by the
delfamation that is the subject of the lawsuit™}. Dr. Coomer’s private employer provided election
equipment and services to governmental bodies. ™ However, neither Dominion nor Dr. Coomer

controlled the election or those governmental bodies. ™ Delendants’® efforts 1o suggest bis private

%7 The only autherity some Defendants put Jorward is a Fclually disineuishable case that did rot involve the
republication of detamation, bui, rather, the publication of a subsequert articls by two psychotogists of their revienw
and investigation 07 g vase siudy published in a selertific Jownal concerming represse:d memories of abuse, See Tans
v Fofiny, LS1P3d LIRS, 1100-1204 (Cal. 2007).

¢ Defendents eite pivotal cases thar delingate the boundaries belween and protections Tor public and privare 13810y
thar sappert this determinzgtion, Seg, o2, MF Timey v Sulihvan, 276 118, 254, 26070 (198d); Hosenbioom v
Merramedia, fne,, 403 US, 20, 46-52 {1071} Gerrz, 418 UK. at 346-48; Dfversified Mgt fne., 653 P.2d at HIOK.

% gee Lxhibiz A, Coomer Dee. at % 13; vee e PU s Amund, Compl, ot § 1V{D), T 83,
0 Gop Exhibit A, Cooter Do, aly 95 see afse PL's Amend. Compl. at §5 L1V,

¥ Daferdants eite no avthorily in support of a private smployes of a private business consliluting a public offizial.
See Rosenblott v, Baer, 383 US, 715, BS-57 (1966) (snalysing statements made kroadly against elected officials and
the operalivns ol gavernment, 10t private businesses), Grap v, Udeviiz, 630 F.2d 388, 591 [10ch Cir, 1981} (finding
poiice officers constinge public officizly, nol privare businesses), Young v, CB5 Brogd., 2.2 Cal. App. 3k 531, 538-
61 (2012) (tinding a courl appointed conservaror was a pubtic ofliclat as she hecame the face of the government given
the couit appoinmment and soversign contrel she had vver the indivicuall,



employment made him a public efficial or public figure have no basis in law or fact.*? And
Defendanls” ollorts 1o suggest Dr, Coonter’s private Facebook posts made him a matter of public
concern straln credulity. %3 Instead, there was no public intercst in Dr. Coomer’s private
cemployment or private job porformance before the 2020 election. ¥ See Williams, 943 P.2d at
17-18; Mciatyre, 194 P.3d at §25-26. There is no credible evidenee of any nexus between
Dr. Coomer's privare ecmployment and Defendants’ allegations of election fraud.*? See Qrigley,
327 F.3d at 1061, Rather, the public interest in Dr. Coomer's employment was manufactured hy
and only arose from Delendants’ collective defamation.*** See id. Defendants perpetuated
bascless allegations that Dr. Coomer subvertad the presidential election, ™" Under well-settled law,
Defendants arc not permitted to manufaciure their defense to defamation through ther owa
defamatory conduct. Similarly, Dr. Coomer’s efforts 1o respond o and correct that defamation

dous not forfeit his right to privacy or the protection of his reputation.*®

41 Byth e public official and public figure classifications are not applied lightly und recuire the plaintitf to hawve
invulked public serut’ny to the partieudor issue as well as the increased risk o delinalion, which is not presont hers,
See, e v, PDivevsifisd Mg, e, 553 V.2d ef : 105-08 {finding plainUiT was neither a public edficial ror puslic figure
end clariling “[w Je ure reluelant to nake loa easy a finding tat one is a public rigure.™), see afie Geriz, 423 LS. at
351-52 ¢hinding plaiatiff was neither a public aliicial nor pubtic Ggure and caationng “[w]e would 2ol Tizhtly assume
that & ilizen's participation in communily and professional affairs readered hine a public ligere tor all purpuses™).

3 D, Coomers pobifical beliefs are 1ot probative of Nefendarts” ellegalions o slection fraud. See supra aty 10,
That they were privately published to Dr, Coorner’s friends and family an Facebook dows not make Uhem o public
concem, See Poit v, Lazarin, &7 Cal App. 5th 141, 141819 {2020} (f'nding the corivnl ol ke Facebook posts addrassed
a myer of public concern, nol that such posts creatcd a public coneern),

44 goe Exhibil A, Coomer Dea. at 9 10 sze afen PL*s Amend. Compl, ol 8 TV{R) (D).
"85 Sep txhibit A, Coviner Dee. at § 10; see ofvo P17s Amend, Corapl. at § 1V(B)-{CL
58 Sew i,
7T Ree i,

405 Qoo Diversified Mome, Ine., 533 P.2d ar [107-08 (linding “[a] privale figure subjected io unfavorable publiciiy
should not forfer protection Fom defamation as a price of' his respanse.”).



169.  Defendanls avoid this analysis and, instcad, broadly invoke First Amendment
protections without explaining how such protections apply. However, thore 1§ no constimtional
value in defamation gencrally and no protection fur malicious publications specitically. See Geriz
v, Robert Welch, Inc., 443 U.S. 111, 135 {1979) (“['T'|here is ho constitutional value in falsc
slatenents of fact.™): see alvo Diversified, Mgmi, Inc, 653P.2d ar 1105-06. Courts have
considered evidence of actual malice when determining whether there is a matter of public concern.
Specifically, when defendants are in a position to know, and indeed knew or should have known,
thal the allegations raised arc baseless, they cannot then avail themsclves of the constitutional
proteciion ol a heightened fault standard by simply alleging a “public concern”™ Qurgley, 327 F.3d
al 1061 (citing Kemp v. State Bd. of Agric., 803 P.2d 498, 504 (Colo. 19903}, The Tenth Circuit
direelly addresses this issue.  In Quigley, a couple accused their neighbors of anti-Semitio
discrimination and harassment. 327 F.3d at 1053, The couple’s attorney, whoe was the dircctor of
(he Anti-Defamation League's local office, released a press siatement at the ADL’s office and
participated in a radio broadeast in which he stated that the neighbors commirted some of the most
serious, anfi-Semitic harassment campaigns that the ADL had ever seen. Job. The neighbos
subsequently sued the attorney for (i(:f&imﬂﬁﬂl‘]; and the court had to decide whether the attorney’s
statentents amounted to matters of public concern under Colorado Jaw. fd,

170.  The Quigley courl found that the specifie context ol the statementls and the
motivations ot the speaker weighed against finding that the matier was of public concern:

Accordingly, we are unablc to conclude that Resenthal’'s comments at the press
confercnce and on the radio show [nvalved matters of “public concern™ since

Rosenthal and the ADT. knew or should have known that the Aronsons’
allegations of racial discrimination/harassiment were not colorable.

LY



327 F.3d at 1061, In making its ruling, the Tenth Circuit noted that Colorado coutls have found
colorable discrimination claims in the context of pubfic employment (o be maiters of public
concern, not private. {d. Further, the lynchpin in the Tenth Cirenit’s determination in Quigley that
the statements there did not itvolve a manter of public concern was that the underlying claims of
the statements were not colorable. See id  Under Colorado law, the public has no interest in such
matters.

171, The ¢luims involving Dr. Coomer are evenl less colorabls than those In Quigley.
With no persanal knowledge or evidence, Olimann talsely accused Dr. Coomer of parficipating in
an Antila conference call; of stating that he intended to rig the election; and then of actually rigeing

the clection.® QOlumann’s story lacks any indicia of reliability or authenticity—he claims o have

infiltrated a conference call where some unidentified speaker—who Oltmann had nover heard
before—claimed 1o be “Eric” from “Dominion.™ Oltmann provided no explanation for how he
learned of this purported call or gained access o i1 Oltimann could not identily the speakers on
1t and had |"m-.f~:pcciali;f.cd iraining or experience in vocal identification.*™ Instead, Olimann relied
on the unsonnd methodology of a Google search of limiled lenms to specutate that Dr. Covrier was
the speaker on this alleged conference call and then listensd to You'lube videos to unrcliably

confirm his speculation.* To this day, there has never been any recording produced or any other

credible evidence verifving (hat such an Antifa conlerence call took place, much less that

=0 See supra § OK vee adse PLs Amend, Compl, at §§ L V-
H See fd,
I See i,
2 e i

I See
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Dr, Coomer was on such a call. ¥ Only afler the election did Olumann conveniently remember
this Anlifa conference call and from il speculate - -again with no evidence or personal knowledge
of election fraud—ihat Dr. Coener did subvert the election *™

172, Such allcgations cannot serve as a basis for public concern because they arc not
colorable. Like the attorney in Qrigley, Defendants had overy reason to know, or should have
known, that Qltmann’s absurd accusations that Dy, Coomer is a treasonous criminal who conspired
to subvert the clection are baseless ¥ Defendants” decision (w republish these unsupported and
facially inpossible statements further forecloses any argument that the defamatory statements
about Dr. Coomer involve a matter of public conceru.

173.  The Californin Supreme Court has lHkewise declined io apply anti-SLAPP
protections to statcments thai would otherwise conslituts matters of public concern if Lhe
statements were conelusively iltegal, Flatdley v Mero, 139 P.3d 2. 15 (Cal. 2006). In Hladey, the
California Supreme Court recoginized the purpose of the anti-SLAPP stamte is lo protect the valid
cxereisc of the constilutional rights ol speech, & at21. llowever, the court ihere recognized thore
is no constitutional protection for unlawful conduct.  Jd (Anding *[e]xtortion 1s not a
constilutiomally protected form of speech.™). As in this case, the underlying unlaw{ul conduct at

issuc in Flatley was undisputed,™ and thus the issue concernad whether the defendant was entiled

414 8o Exhibit A, Coomer Dee. at § 1§ see ofvo PL7 Amend, Conpl.at §8§ L 1IV(R}CE
4 See wupra § LT, see aden PLYs Amend. Compl. at® 33,
E See wupra 8 THBY {K); see atse PL's Amend, Compl. at § IViB)-{C)

177 Defendants do not challenge that they published the statements at {ssue, See Olmenn, et ai. Mot. at 3-6, 9-12;
Holt-TGP Mat, at 70 Malkin Mo at 2, 4; Metaxas Mol @l 6-7; OAN-Rion Mot af 8100 Powell Moz at § UL
Defendiog the Republic Mot at 1Ll; Trwnp Campaiga Mot at 7-10; Gioliani Mot. at 18-16. Thare 13 nw credible
dizpute premised on (hels as to the falsity of these statementa. See i ut § VITB)(Ha).
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to the benefit of the anli- SLAPT statute despile such illegality, The Court beld that when the
activity at issue is not constitutionally protected, it cannet serve as the basis for a motian to dismiss
under the anti-SLAPT statute.“™® See id. at 21-24. Similarly, the Unitad Stares Supreme Court has
long recognived, only tathfied (actual statements are entitled to such protections. “{Tlherc is s
constitutional valuc in firdse statements of fact.” Gerrz, 418 U.S. at 340 (emphasis added). When
a media organization, or any persou, engages in defemaiory conduct, and knows or should have
known that the stalements are falsc, such actions aré nof protected by the First Amendment. See
Quigley, 327 1I'.3d at 1061 Becausc such slatemaenis are nod constimtionally protecied, they cannot
serve as the basis for Defendants” special motions W dismiss under the anti-SLAPP statute,

i, Defendants’ starements were uol made in connection with an efficial
proceeding.

[74.  Without support, some Defendants have also argued the ant-SLAPP swatute applies
to their defamatory statemenls because they allegedly made them n coonection with an issue under
consideralion or review by a judicial body.*™ For statements to be made “in connection with” an
issuc under review by a judicial body, they must have a direet conmection with issucs under review
it a judicial procceding and must be dircewed W persons with an interest n the proceeding. See

Hanover Ins. Co., 68 B. Supp. 3d at 1101 {declining to find that statements were made in

175 Some of the Defendants mistukenly rely on Doe v Gangland frods. fre. to aveld the Fadey exeeplion. See
Metaxas Mot, 2t 7. Heowsver, the Ninth Circuit in Poe cxpressly recognized Flatfoy and claried that Flatley was not
talsed in chat case where thevs were facial dispules voneorning the ilegal comduct. See T30 346 ar 954, 0.2,

4 Lo Metaxas Mot at 7-8; OAN-ldon Mol at 15-16; Tromp Campaign Mot at 12-140 see also

CURLS, & 13-20-1 L0LiDa)n,
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conuection with an official proceaeding when the statements did not reflerence attorneys In the
litigation or the litigation itsclf). Defendants cannot establish these fwelors here,

175.  Defendants have failed to identify the specific judicial proceedings and how thew
defamation of Dr. Coomer connected to them. Instead, Defendants reiy on the existence of judicial
proccedings gencrally concemning the election.  However, o make a prima facie showing (hat a
statement was made in connection with an official procesding, it is insufficient to argue that a
statement is tangentially connected 10 issues under review, See MoConnell v. Innavative Aviists
Talent & Literary Agency, fnc., 175 Cal. App. 4th 169, 178 {2009}, As courls have recognized,
anti-SLAPP protection does 1ot apply when the connection 15 remote:

[The delendant’s] motion to strike . . . rested principally on the ground thal iy

conduct in comection with an official proceeding is protected by the statule. As

we have already observed, that view is erroneous. The statute does not accord anli-

SLAPP protection to suils arising from any act having any cennection, however

remote, with an ofticial proceeding.

Paul v. Friedman, 95 Cal, App. 4th 853, 866 (2002). Tnstead, there must be a sullicient, causal
nexus between the statements and the issues underreview. See i The boundarics ol this protected
activity are similar to the boundaries found wilh olher defunses connected to ongeing litigation
and the right to petition.*” Those boundaries do not extend W Defendants’ detamation,

176, McConnell helps lustate why Defendants’ statements do not have this causal
nexus. In MoeConaell, two agents sued their employer. 175 Cal. App. 4lh at 172, Alter the fawsuit
was filed, the employer sent letters to the agents limiting their roles und eflectively prohibiting
performance of their job duties. fof. The employer argued thart thesc letiers were necessary as part

of its investigation of the agents’ claims. fd  The agents subscquently amended their claims 1o

BE e jnfra at § VIBIV) fanalyzing the Tigation and fair resord privileges],



add wronglul lermination and retaliation in light of the emplayer’s letters. fd. The employer then
filed a motion w dismiss under California’s anti-SLAPT statute, arguing that its letters were made
in connection with a judicial proceeding and were therefare protecied acts. Id

177.  Theecowt in MeConnedl rejected the employer™s argument. Jd, at 176-77, The court
explained that the fact the letters had a tangental comneclion to the agents’ litigation was
insufficient to support a finding thal the letters were made in connection with an offictal proceeding.
Id. The court found that even if a lawsuit precipitates the allegedly protoeted conduct, the conduct
nust be dirceted specilically at the contents of the litigation lo qualify as connceted wilh the
judicial procecding. /d. The ceurt alse found it relevant that the letier did not reference the lawsult
or any of the speeilic claims in it fel at 177,

178, Sinularly, here, Defendzuﬁs rely on conclusery assertions that their delamatory
statemenls were connected with unidentified tssucs under review in various unelated lawsuits **!
Defendants do not identily which specific lawsuits their defumalory statements were made 1o
connection with; they only broadly state that thers were ongoing lawsuits about the election
Similarly, at the tme Defendants made their defumatory statements about Dy, Coomer, they did
not relorence any lawsuits or any of the specilic claimg in Tawsuits#* Significantly, Delendants

provide no explanation for how their defamation of Dr. Coomer acwally conrected 1o these

B! For gxainple, Defendants reforonce cases filed by the Trump carmpaign prior 1o and after the clection and yet lail
so meation that nons of these cases concerned Dr. Coomer or iheiv false allepat’ons asserled 2gainst kim, See Malkin
Mol At 5; Motaxas Mow al 8; GAN-Rioa Mot, at 2, 6. 12; Trurp Campaigt Moz at 13, 0.3, Giuliari Met, at 12-173,
n.2.

181 §po Malkin Mot. £t 5: Metuxas Mot, ai &; OAN-Rion Mot. at 2; Powell Mot, at 6, .2, i5-16; Defeading the Republic
Mat. at 2, 7, 13, 16-18: Trump Camrpaigr Mot at 2, 13; Giuliani Mot, at 12-13, 1516,

33 e yugre at §8 (BI-K); s2¢ also P18 Amend, Compl. ac § 1V,
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unidentified proceedings ¥* Dr. Coumer was not & parly (o such proceedmgs. Dr. Coomer was
nat at issue in proceadings pending at that time ™ Justead, Defendants seemingly arguc thal 50
long as both their delination and these other proceedings invelved the election, their statements
were made in conneetion with litigation. This would effectively permit anyone to elaim a protected
acl s0 lung vs some case somewhere had some topic in common. This 1s nol supported under the
law as courts have consislently held that the stalements at ssue must have some direct connection
with an actual issue under review. See e.g., Rand Res., LLC v, City of Carsen, 433 P.3d 849, %16
and 911 (Cal. 2019) (finding the wnli-STAPP statute must be in connection with an issuce under
review in an official proceeding); MeConnel!, 175 Cal. App. 4th at 178; Paud, 95 Cal. App. 4th at
£66, This is not supported under the plain language of the swamte, See C.R.S5. § 13-20-
1102} (limited o slatements “made i conrtection with an issue under consideralion or
revicw by a legislative, executive, or judicial body™)  Some of tht Dulendants assert their
statements to the press were pursuﬂl'lt.to their rights w0 petition, with one referring ta it as an
opening stalement [ur anticipated litigation.™®® Opcning statements arc made in courts of law, not

the court of public opinion.*’ And Colorado courts are clear thal press conferences are not acts

@ oo Malkin Mot at 5: Metaxas Mot at §; QAN-Rion Mol, af 2; Powell Mot ar 6,12, 15-16; Defending the Republic
Mot as 2,7, 13, 16-18: Trump Campaign Mot. ot 2, 13; Gluliani Mot at 12-13, 15-16,

#5 Dyafendants also cile subsequent cases Mied by Powell that they fail to mention were filed giter Telendants began
delaming Dr. Coomer, Sec Powell Mot at 6, 12, 15-17; Defending the Republie Mok el 2,7, 13, 16-18; Trump
Cumpuign Mot at 13, r-5.

W Gop Powell Mot at 10-11; Defensling the Republic Mod. at L1-12; Trump Cacipaign Mot, ar 5-14; Giuliani Mol, =t
1.4}

487 Goe Exhitit Ved, Grder, No, 20213132 (5D, Mich.j. al #1. Giukiani mischaracterizes the holding of dnr re Fusier,
which in no way suppetts the proposition iac his defamation could be considered “opening satemonts.™ 253 P23
1244, 1231 {Cole. 20117,
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Ul'chiLion.'m See Serd] v. Greentree Morig. Co., 30 F, Supp, 2d 1292, 1314-15 (D. Colo. 1998);
see also (reen Aores Trusi v, London, 688 P24 617, 623 {Arviz. 1984),  Further, anticipatad
lingation must be considerad i good faith, which Defendants cannot estahlish. % See Frinity Risk
Mgmi,, LLC v, Simplified Labor Staffing Solutions, Inc,, 35 Cal, App. 5th 995, 1005 (2021); see
afse Exhibit V-4, Order, No. 20-13134 (E.D. Mich.), at * 103, 108 (sanctoning Powel]l for filing
claims “in bad {aith and for an improper purpase”™ and referring the matter “for investigation and
possible suspension or disbarment w the appropriate disciplinary auhority [or every state bar and
federal eourt in which each attorney is admitted. ™) see advo Exlubit V-2, Qpinion, No, 2021-00500
(N.Y. App. Div. [1st Dept.]), at *2 (suspending Giuliani for [alse statsments of election frand),
Some of the Defendants atiempt (0 connect their statements to an affidavit that they did not
relorence in a case that was not [led at the time of their delumation.*” These arguments are
unavailing and fail to establish a protected act subject to the anti-SLAPDP statute. See Sard Res,,
LLC 433 P34 at Qﬁﬁ {"‘11 is insutficicnt to assert that the acts alleged were "In connection with” an

official proceeding.™).

8 Defendants cite uo suthority that supperts findblg slatemens made in prese conferences to e prelitigariog
commumcatiems in somnection with an official nrocseding. See Treindte Risk Menir., LLC v Steplified Lubor Stfiing
Sedutions, Ine., 59 Cal, App. 510 9935, 100507 (2021} (finding icternal statements—re: swremenis (o he public w
large  between relevant pasties reparding cialms at issue prior to filing suil were stalemerts made in pood fait
anticipalion of dlgationy; Digeratd Holdings, LLC v Fouwng Money Do, 194 Call App, 4lh 873, 587-885 {2011}
(same); Bripgs, 060 B 2d gl S68-69 {seme); Meville v, Chudirenff, 160 Cul. App. U0 1225, 12062-70 (2008) (samz),

911 i unclesr what anticipated titigation Giuiari snd the Trumy Campaign rever (o since Ley bave never raised

issuss coneeming Dr., Coomer ina cout ol law, Tals is understaadable given the Tromp Campaigr’s inlermnal meme
an November 14, 2020, finding such claims were huseless. Ser Ex. M1, PX A8 [ Thers is no evidence Coomer s
member oF has sy tics to Antita™)

0 Gae Malkin Mot at B OAN-Rion Mot. at 3, §, 16; Powell Mot ar 9, 19, 21, 23, 25; Detfending the Republie Mol
a0, 20, 22, 26; Trump Campaign blot at 17, Further, Defendants” publicatioos extend well bevond reparting, the
allegations i the affidavis. See Jafro ac Y 220,
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179, Fuwther, Defendants seek 10 use their abuse of judicial proceedings to protect
theniselves from their defamation outside of thosc proceedings.*™! The cases Defendants filed
were never about fraud—they were aboul “undermining the People’s faith in our democracy and
debasing the judicial process to do so.”"™? Notably, these cases have been distissed. Detendants
whao fited these cases are the subject of sanctions or related lnvestigations, Speeifically, m relation
to litigation thal Powell filed, onc courl lound:

What is most important, and what verv clearty reflects bad faith is that Plaintiff's
altorneys are rying (o use the judicial process to frame a public “narrative.” Absent
cvidendary or Jegal support for their claims, this seems to be onc ol the primary
purposes ol this lawsuit,

Second, there is 4 basis to conclude that PlaintilT's legal team asserted the allegations
in their pleadings as opinion rather than fact, with the purpose of furthering counsel's
political positions rather than pursuing any altainable lepal relicl =%

180.  Similarly, in relation to Giuliani, another court found:

.. . there is wnecontroverted evidence that respondent communicated demonstrably
falsc und misleading statements to courts, lawmakers and the public at large in his
capacity as lawyer tor former President Donald J. Trump and the Trump Campatgn
in connection with Trump’s failed efforl at veclection in 2020, These false statements
were made to improperly bolster respondent’s narrutive that due to widespread voler
fraud, victory in the 2020 United Stales presidential clection was stolen [rom his
client. We conclude that respondent’s conduct immediately threatens the public
interest and warrants interim suspension from the praciive of Jaw . . A5

Their misconduct there shoutd not serve as o basis for protection for themselves or others here.

1 S BExlibit Vod, Order, No, 20-13154 (£.D. Mich.}, at #103, 108; see alve Exivhic V-2, Opinion, Mo, 2021-00200
(N.Y. App. Thv. Lst Dept.]}, al *3,

I e Bxhibit V-, Order. No, 20-13134 (E.Ix, Mich), al *3.
405 Qoe fof gk ¥R

= Soe Exhibit V-2, Opinton, Mo, 202 100306 [INY. App. Div. [1s7 Dept.), at ¥2.
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181,  Becuuse Delendants have failcd to carry their burden in showing lhat Dr, Coomer’s
claims arisc out of Defendants” protecied conduct, Dr. Coomer respecllully requests that the Court
deny Delendams’ special mations to dismiss.

B. Dr, Coomer has more than sufficient evidence o establish a veasonable likelihood of
success on his claims,

182.  Regardless of whether the Colorado anti-SLAPP statute applies (and 1t does not),
{his case should not be dismissed because Dr, Coomer’s claims are meritorious. In the sceond siep
of unti-SLAPP unalysis, a court must assess whether a plaintiff has sufficient evidence to cstablish
a “reasonable likclihood that the plaintiff will prevail on the claim[s]™ to which the stalute applies.
C.R.S. § 13-20-1101(33(a). California’s anti-SLAPD slawle bas nearly identical language for the
evidentiary standard that a plaintiff must meet to defeat an anti-SLAPP motion. See Code Civ,
Proc., § 425.16(b)( 1) (stating that, if the anti-SLATP stulule applies to any of the plaintill”s claims,
the court should still not dismiss the claims if the plaintiff cstablishes “that there Is a probability
thal the plaintity will prevail on the claim.™). California interpreis this to mean that, so long as a
plaintitf can present evidence of a prima facie showing for cach claim, the court must not dismiss
the claims. Otler states likewise only require a prima facic showing of evidence to defeat dismussal
under the anti-SLAPP stawite. See, ex.. i re Lipsky, 411 5 W3d 530, 543 (Tex, App. Fort
Worth 2013, no pet.). This is & low hurden for p]aintifl's o cairy,

183. 1o making this assessment, the Court only looks (o wheiher the plaint{i™has slated
a logally sulficient claim and madc a prima fac-ie factual showing.” Baral, 376 P.3d at 608, The
Court should not weigh the evidence and must accept all evidence in the plainliff’s favor as true

Id. at 608—60%. As the California Supreme Court noted in Baral.
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The anti-STAPT stamte does not insuwlate delendants Tom oy liability for claims

arising from the protected rights of pelition or speech. It only provides a procedure

far weeding out, at an carly stage, meritless elaims arlsing from protected activity.
fd. femphasis in original). Once a plaintifl provides the minimum quantum of evidence to show a
legally cognizable claim, the plaintift ha.s satisfied its burden under the second-prong, See id,

184, Defendants arguc that the anti-SLAPP stamte applies to all claims that Dr. Coomer
has brought against thom for (1) defamanon, (2) intentional intliction of cmodional disiress,
(3) civil conspiracy, and (4) request for permanent injunction. ™ Although Defendants advance
diffcrent bascs, they collectively argue that D, Coomer cannol establish a likelthood of success
on his claims. Fowevar, Dr. Coomer has more than sufficient evidencee o muke a prima lacie
showing for his claims and those claims are viable under Colorado law. Because Dr. Coomer can
establish a prima facie evidentiary basis for his claims, Delendants’ speeial motions to dismiss
should he denied.

i Dr. Copmer has established a prima facie showing of defamation.

183, Under Colorado law, the clements for defamation are: (1) 2 defamalory statement
concerning another; (2) published to a third party; (3) with fault amounting to at least negligence
on the part of the publisher; and (4} either actionability of the slatement irrespective of special
damages or the existence of special damuages o the plaintiff caused by the publication.” Willicins
v, st Counrt, Second .fm.’ic:l."af Dist, Ciy & Criv. of Denver, 866 P.2d 908, 911 n.4 {Colo, 1993),

186, 11 a defamatory statement does not involve a public official, public figure, or a

matter of public concern, the plaintiff must only prove delumalion by a preponderance ol the

2 Sar ganerafly Oltmmann, ct ab, Mot.; Noft=TGP Mot.; Malkin Mot,; Metaxas Mor; OAN-Rion Mol ; Powell Mot.;
Detonding the Republic Mol Trump Campaigo Mot Giclani Mot
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evidence. Mchryre, 194 P.3d al 524, However, if the statement does pertain to a matter of public
concern or a public official or figure, there are two additional birdens: (1) the plaintiff must prove
the stalement’s Galsity by clear and convinging evidence and (2) the plaintift must prove thal the
defendant published the statement with actual malice, fd.; see also Broker's Choice of Am., Inc.
v. NBC Universad, Inc., 861, F.3d 1081, 1110 (10th Cir. 2017) {recognizing truth is sirietly a
defense unless the plamntill is a public official, figure, ormatier of public concern where heightened
constittional protections apply). In determining whether a plaintiff can make a prima facie
showing of a claim, the clear and convincing standard s not applied at this stage. Sec Han Ye Lee
v, Colovado Times, Iac., 222 P.3d 957, 962-63 {Colo. App. 2009) (noting that the clear and
convincing standard in a defamation claim goes to a plaintiff's burden of proof and 1 not
applicable at the summary judgment stagc); see alvo Baral, 376 P.3d at 608 (identifying review
under the anti-SLAPP statute is a “sumniary-judzntent fike procedure™y. Lirst, the heightened [aull
standard does not apply here because Dr, Coomer 1s not a public official, a public ligure, or a
matter of public concern. ¥ Sceond, even if the heighlened fault standard applicd, the court would
mercly determine whether there is prima facie evidence ihat it is met (Le. whether the plamtilt
cstablished o reasonable probability that he will be able to produce at trial clear and convineing
evidence of actual malice). See Aunderson v, Liberty Lobby, Ine,, 477 US. 242, 252 (1980); see
alsa Young v. CBS Broad., Inc., 212 Cal. App. 4th 551, 562 (2012); dmpex Corp. v. Cargle, 128
Cal. App. 4th 1569, 1576 (2005). Some of the Defendants recognize this standurd.®? Whereas

the remaining Defendanls aliempt to advance a heightened evidentiary burden at this stage of the

6 See wppra ar § VIEAN) (i),

W7 Ser Pawell Mol p. 19: Defending tie Republic Mol. aL 20; Giuliani Mot, ai 18,
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procecding that misstates applicable law-—either by citing California case law that exprossly
recognized and applied the prima facie burden of proof at the anli-SLAPP stage*™ or by citing
inapposite casc law that neither involved anti-ST.APT slatules nor addressed the requisile burden
of proof at the anti-SLAPP stage.*?

a. Defendants negligently published defamatory statements concerning a
private individual.

i87. Dr. Coomer has prima [acie evidence cslablishing that Defendants delamed him,
First, Defendants made delnmatory, false statements of fact dircetly about T, Coomer.™ The
Court has already addressed this issue, finding “Plaintiff's pleadings, and indeed the pleadings of
some of the Defendants, have established a prima facie case that the slakmenis at issue contai
‘provably fulse facwal assertions.”™ " This is covsistent with well-settled law. For a stalement to
be actionable as defamatory, il must at least express or imply a verifibly false fact about the
plainliff. See Mitkovich v. Lorain Journal Co., 497 US. 1, 19-20 (1990); Burans v. MeGrave-TTHT
Broad Co., Inc., 659 P.2d 1351, 1360 (Colo. 1983}, Statements of apinion are ulso actionable it
they imply provably false facts or rely upon stated facts that are provably false. See Mifkovici,

497 0.8, at 20, In deciding whether a statement expressed or implied a false statement of fact,

¥2 See, e.g., Gihert v Svkes, 147 Cal. App. 4th 13, 18 and 26-34 (2007); MeGarry v, of Sam Diege, 254 Cal. App,
4 97, 108 and 118-23 (2007), Gardirer v, Martine, 303 F.3d 081, 980 and 93 H-89 {Oth Ciy. 204093,

2 See, eg, Rosenkioon, 303 ULS, at43; Suifivan, 376 U8 a1l 279-80, 54 Aurand v, Thompsan, 390 U8, 727 (19080
NBC Subsidiary, fne. v, The Living Wil Cener, 879 P.2d 6,11 {Colo, 1994); Saible v Denver Posi Corp., 782 P.2¢
303, 808 (Colo, App. 1989); Dileo, 613 P.2d at 324; Diversified Mgmi, tne., 633 F2d at 1106; Fevein, R32 P24 at
1122-23; Wafker v.Colo. Springs Sun, fnc., 538 P2d 450,437 (Colo. 1973%; Maivo Mavieg & Storage Co. v Gussar,
Dt P2 451, 414 (Cola, App. 1995); Swefley's Toa, fac v Darver Dost Corpe, 933 P24 39, 42 (Cuto. App, 1996};
Fiowers v Corville, 310 F3d 1118, 1129 (h Cir. 2002); Broker's Choice of Anr, Jueo v NBE Tinfversal foc.,
%631 FA3d 1081, 1110 {10th Cir, 2G17).

W S supra al §§ I{CHI).

1 See Tene &, 2021 Oeder at #2.
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courls consider the ealire statement, the context in which it was made, and whother a reasonable
person would conclude that the statements at 1ssue expressed or implied a false fact. See Auras,
650 P.2d at 1360.5% Detfendants’ efforts to select discrete words or sentences that are divoreed
from the context of their published statements are unavailing. ™ Tnstead, their statements must be
reviewed in whole and, when fully reviewed, reveal that Defendants defamed Dr. Coomer.™* As
the court determined in XS, Dominion, ¢f al v. Powell, et «f when reviewing similar statements,
this is not a close call,*®

E8%.  Here. all of the Delendanis alleged that Dre. Covmer was on an Antita confercnce
call."*® This is not opinion or hyperbolic rhetoric. It is a simple stalement of fact—one that 13
verifiably false”™™ All of the Defendants also alleged that Dr. Coomer stated on the purported
Anlifa conference call that he intended to subvert the presidential election ™ Again, this s a
statement of [act that is sulject to verification. Dr. Coomer either made these slatements or be did
not. Tinally, all of the Defendants allcged cither cxpressly or implicaly that Dr. Coomer subverted

the results of the presidential election.®™® Again, these allegations are subjoct 1o verification—

U For purpeses of this analysis, “reasorable person™ does not implicare a majerity of the community but, rather, a
substantial and respectaltle minority oF <he conrnumity. See Keofverg, 382 P2d af 1299, n.9,

W Gee Clunane, 2o al. Mot &t 3,9, 21; Hoft-TGP Mar at 1213, 16-17, 21 Malkin Meot, al 4; CGAN-Rion Mot ac 3-
10, 157-18; Pawell Mot. ar 8, 10; Delending the Repablic Mot at 8, 12 Trump Canpaign Mot a: 7-9, 12-23; Giullan]
Mot. at 7. i

M Que wnipre at § ()11 sec also PL's Amend, Comp.. al §§ F TV, V.

U Spe Exhibit V-3, Opinion, Nos, 12 1-ov=-00040, 52 1-cv-00213, 1:21-0w-0043 (DO kL al *16.
M0 Qo copre wt § LIC)-(1 (Giuttant); see wfvo PL's Amend. Comploat §8 1, [V, W,

W7 See Exhinit A, Coomer Dec. at Y 18; see afvo PL's Amend, Compl. a1 7

¥ See woproal § TICH-(; see afvo PL s Amend. Complat 9§ LIV, V.

B9 See i, Defendants admit ta these statements when arguing that statemerts conceming election fraud are & malter
of public coccern. See Oltmann, et al. Mol. 28 6-9; loft-TGP Met. at §12-13; Malkin Mot. at 6-7, 13: Metaxps Mot at
0-11: GAN-Rion Mat, at 4, 11-13, 15-16, 20-21; Powell Mot. at 8-11; Defending the Republic Mot. st 9-17; Trump
Campaian Mot. at -11; Giudiam Mol ul 8-9.
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either Dr. Coomer commilted clection fraud or he did not. And Dr, Coomer has uncguivocelly
declared that these stalements are false, which is competent and admissible evidence.*' For
purposes ol the anti-SLAPP statute, Dr. Coomaer’s evidence 15 accepted as bue. See Baral, 376
P.3d 41 608-09. However, this evidence is also unconroverted. Dr. Coomer 1s the only witness
with personal knowledge of the allegations made. Tn conmast, Delendants have no evidence in
support of their allegations, ™! Defendants admil they relicd on Oltmann as the “source” of their
defamation. As such, they built their defamalion on the speculation of a witness who adnulted he
f1ad no personal knowledge or evidence of the allegations made.’'* Speculation is not evidence
and could never amount to cvidence.”??  Subjective beliefs without facts are not evidence,
regardless of whether they are in an affidavit.” Even inferences must be based on provable [acts,
which Defendants do not have.”'® Without facts, Olimann’s statentents amountad to nothing more
lhan (abrication. Defendants’ republication of these statements does not change the Lact that they
arc [abricated. Despile this, a substantial portion of ihe public believed Dufendants® statements to

be true. 19

3L Ge Exhibit A, Coomer Tee, at ¥ 18; see afso PL's Aviend, Cumpl, at 7.

3 See yupra ul § [ see alse supre an § HT{CR(E.

HE Soe gppreal § THER{) see adso PLs Amend, Compl. ol §§ LIV, V.

35 Lompare Colo, R, Evid. 401 and 602, with Fxhibit V-4, Order, No, 20-13124 (E.D. Mich ) ul #3, 6607, 76, 102
frecognizing that speculation, conjecture, and guess-veork we uot evidence).

54 Compare Colo. R, Evid. 400 and 602, with Exhunit V-2, Ovder, No. 20-13134 (E.D. Mich.), at *78 {recopnizing
“hat “an aflian’s suyjeative beliel ihal an event cecurred duey vot constitute evidence hat the event i favt aceurred”),
13 Compare Colo, R, Bvid 401 and 602, with Exlibit V-4, Order, No, 20-.3132 (E.D. Mich.), al *70) {recoguizing
“[ilnfersaces must be reasonable and come [rom fasts proven. nat speculalion o conjecture’™) {internzal citplions
omlted).

e See Exhibit A, Coomer Dec. al 1% 19-20; Fxhibit W, Bania Dec, a1 § 125 Exhibit W-i, ADI Report; see afsn PLUs
Armend. Compl. at § TV{D).
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189, Scoomd, Defendants’ opinions are alse actionable as they are buill on [alse
statements of Tact.’V See Milkovich, 497 1U.S. at 20 {(finding opmions are actions when they imply
ot rely upon provably [alse facts). When some Defendants have stated that Dr. Coomer is “evil,”
*a sociopath,” “a criminal,” similar fo “the Unabomber.” and that he should be jalled, it was
hecause of the above [alse Tacts.’’® Defendants made thas clear when they published theilr opinions
in conjunciion with those false facts *'® Same of the Defendants contond they are not liahle for
their opinions because they [ully disclosed the facts upon which they rclicd in making thosc
opinjons, *¥  These arguments are without legal or lactual support.  Legally, Defendants’
publications of false tacts arc themselves aclionable and not obviated by the fact that Defendants
also formed opinions on thom. See Milkovict, 497 U5, at 18-19; see also NI Subsidiary, e, v,
The Living Will Center, 879 P.2d 6, 11 (Cole. 1994); Restatement (Second} of Torts § 566, cmt. ¢
Factually, Defendanty also purposefully withheld information and positioned themselves o be
perceived as having additional knowledge. Sze Burns, 659 P.2d at 1360-01; Keohane, 882 P.2d
1302-04 (finding opinions are actionable 1[ the [acts disclosed are incorrect or incomplete such
that they imply a false assertion of fact). For example, Delendants published statements alleging
there were notes and recordings ol the purported call that do not exist or werc not disclosed.>!

Defendants have publishad statcments that expressty or implicily alieged there wore other

51 Some of the Nefendants mistakenly confuse the opinion enaiysis with lhe heiphteasd faut standard e actual
malice, wlich is separately addressed, See infivr at § VILBM (b}

3 See Ex, R-4, 01:2-6: Fx. B30 FEx Gel,oat 15:2-15, 2907214, 63:12-23; Ex, K-7, PX 3 at RG 1 49-530; see alsn s
Amend, Compl. at & IV(C)-{D).

HE Bee sipprer at § NCK(N,

S goe Olemann et al, Mot. aL 9 Hott-1'GP Mot 2t 17-21; Powell Mol. 2t 24-25; Defendirg the Republic Mot. al 23-
26,

I See suprer al § ORI see giso PLs Aomead, Compl.at § IV{CL
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witnesses to this call that do not exisl or were not disclosed.®? Defendants have published
statements alleging to have video evidence that Dr. Coomer showed how vates could be altered
that does not cxisl or was malerially altered,’>® Defendaats have published statemenis cxpressly
ar implicitly alleging that they have evidence of clection fraud that does not exist.”? Significantly,
all of the Defendants built their opinions on Oltmann’s defamation and presented him as a witness
of that detomaiton when in fact he had no personal knowledyge or evidence of the allegations he
made *® They legitimized the illegitimate and gave a bascless conspiracy a national platform.
Despite Defendants™ assertions, lhey cannol now avoid liability for either their opinions or the false
statements of Tact that underlie thosc opinions. See Mifhovich, 407 U.S, at 19

190, Regardless, Colorado courts have also found that accusations of criminal activity,
oven if in the [orm of opinion, arc not constitutionally protected und are actionable. See Keohane,
882 P2d 1304, Defendants’ statements about Dr. Coomer impute a criminal offense—here,
election fraud—against him and, therelore, are actionable regardless of whether they are v the
form of an opinion.>® Further, statements that impute a criminal offense on a person are also
delamatory per se. Gordon v. Bovles, 99 P.3d 75, 79 (Colo. App. 2004) (holding that a radio talk
show host™s slatements that a pelice officer had stabbed someone was defamatory per se because

it imputcd a criminal offensc to the officer). Some of the Defendanls have conceded that the

22 See f.
3 See i,
4 See id.
25 Seg suproar § 1O see afso P Amend. Compl,at 4 VB,

56 Snp fel,
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statements about Dr. Coomer impute & crimingl offense. ™ Regardless, the substance of the
allegations Defendants cxpressly or implicitly made-—that Dr. Coomer conspired to stoal votes for
President Biden by corrupting statewide voting systems—is a criminal offense under Colorado
law, See C.R.S § 1-13-703(1).

191, Third, Defendants published their statements across numerous media platforms,
including pross conferences, television broadeasts, radio broaduasts, and soctal media websites. ™
These publications provide prima facie evidence that Defendants did in fact publish defamatory
statements about Dr. Coomer, There is no real dispule surreunding these publications. Instead,
some of the Defendanis attempt to avoid their liabilily [or their publications. For cxample, the
Trump Campaign withoul support challenges its vicarious liability tor publications.™* There is no
basis for this argumoent as there is more than sufficient evidence (o astablish the Trump Campaign’s
liability for its agents' acts.®>" For purposes of this motfion, the Trump Campaign opled (o
incorporate past briefing hy relerence rather than restate the merits ol its challenge here. As such,
Dr. Coomer similarly incorporates by reference his past response,”™ Similarly, some Defendants

aroue that they cannot be liable lor republishing Oltman’s statements. >3 However, this s

B Ree Exhibit G-1, PX 97 66 29:7- 14 {desoribing (ke acousations against Dr. Coomer and stating they were “extremely
criminal, and these Totks knaw theyre poing 10 go to jall tor the rest ol twir Hves™s; Exhibil A-L, Pub. 26, Ginllari,
Mow, 19, 2020 Press Conterence (9l is not made up. i is ot - lhere is nobody bere that sngapes in fantasies. v
tricd o hundred cases. Ise proseculed some of the most dangerows eriminals iv the world, [hnow crimes, T seedl
them. You don’t have o amc'Lthis coe. [ can prave T o you eighleen cilTerent wuys, D

2% See supra at §8 TH{C)-01); see also PL's Amend, Compl. at 8 IV(E] -[C).
2 gee Trump Campaign Mot at 6 Fx, M1, at 19:5-15, 28:22-29:13, 30:18-32:13,

530 See wppra ol § U (Powell); § 11 (Tromy Campaignk # 1) (Giuliani); see aizo P17 Amend. Compl. At §
IV

3 Gue P13 Reap. fled May 14, 2021.
2 Gea OAN-Rion Mol at 8-10, 1 7-18: see afso Muabkin Mol. at 10-11,
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contrary 1o black letter law. See Dixson v. Newsweek, fnc, 562 F.2d 626 (10th Cir. 1977)
{*‘the republication of falsc delamalory statements is as much a tort as the original publication™;
see also Colo. Jury Instr, Civil 22:7 (citing Restatement {Sccond) of L'orts § 578 (1977)) (“Each
vme that libelous matter (s communicated by a new person, a now publicaliom has ocowrred, which
is & separate basis of tort ligbility . . . It is no defense that the second publisher numes (he author
or original publisher of the kibel. Thus, a newspaper is subject o liability if it republishes a
delamatory statement, although it names the author and another newspaper in which the statement
first appeared.”™, This is espeeially truc here where Defendants knew ol Oltmann and his
allegations in advance and purposefully soughl Lo interview him as a guest so as to publish those
statements. ™ Any assertion by Defendanis that they did not review those statentents in advance
shows conscious avoidance and an intentional or reckless disregard for the truth.” Furthermaore,
not onty did Defendants adopl Olimann’s statements while Interviewing him, buv they actively
promoted those statement across media platforms after interviewing hinn, *¥* These publications
are still accessible online. ™ Further, none of the Delendants have retracted their statements.™
192, Fourth, Defendants negligen ity published their defamatory statements. Specifically,

RRD!

Oltmann fabricated a conspiracy involving Dr. Coomer.™® No rcasonable person would accept

TN See wupra ot § WDT-(GY see afse PL's Amend. Compl. a1 § VK3,
W Nee id.

33 See ful,

Y Qe fod.

BY Bxhihil V-1, Cain Dec., Demand For Bueleaction,

8 e pygpaer al § 1{C); sze alvo P17 Amend, Compl, at § VB
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these allegations as fact when based solely on speculation and ¢on) ecture, ™ No reasonable person
would repeat them as [aet without investigating the allegations and obtaining corroborating
evidence. ™ Yet, the remaining Delendants relied on Ollmann, a uncredible source with no
persenal knowledge or evidence ol his allegatons as the basis for their statcments aboul
Dr. Coomer.™' These allegations werce inherently improbable on their fee.”™ Yel, none of the
Defendants contacted Dr. Coomer lo corroborate the evidence.®  None of the Defendants
investigated the allegations prior to publishing them.** All of the Defondants rejectad credible
sources of information that debunked these allegations.® Delendants' failure to investigate and
reliance on unreliable sources that were improbable on their face was negligent. See Quigley, 43
L. Supp. 2d at 1180 {“Faiture o investigale obvious sources of relutatien or corroboration ol
stalements, especially when therc is no ime-pressure on their publication, may indicats not only
negligence, bul the higher standard of actual mah'ce,’.'}.

193, Fifth, Dr. Coomer does not need to.establish special damages because Delendanis’
statemnents are defamatory -per se.  Gordon, 99 P3d at 79 (“1f a libelous communicalion is

defimatory per se, damage 1s presumed, and a plaintiff need not plead special damages.”™); ffan Ye

39 Sug sira at § J{C); see wfva Bxhibit N, Brown Dze.; Exbibit O, Haldermen Dee; see afvo Exhibi V-4 [finding
“ner reasanahle atorney walkd aceepl the assertions in those reports und wllidavits as fact . . ro reasonable attorney
would repeat them as fact or s support Tor factual allegations witkow conducting the due diligence inquiry require!
vnder Buie LI

W Saa fol Exhibit V-1, Cain Dec., Demand for Relraciion.

1 See supea al §8 11(D=(13; see atsa PL's Amend. Compl, sl § TVIR)-(C),

¥ See supwe at § THC).

3 gaw Exhibit A, Coomer Dec. at §€ 16, 23, 34, 36; sea afso L Amead. Compl. at SE
M Seg g at §4 T (] };' rea alee P10 Amond. Compl. st § 1Wi13-0C0

S Qoe suprar at § KD, see adso PL's Amend. Compl. at § 1VIA)L
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Lee, 222 P.3d a1 961. Regardless, Dr. Coomer has suffered scrious emotional distress, pceuniary
loss, and olher damages th#t was directly caused by Delendants’ delamatory statements. >

194, Beeause Dr. Coomer has a prima facic showing for every essential clement of his
delamation claim, the Court should deny Delendants’ special motions to dismiss Dr. Coomer’s
defamation claims.

b, The heiphiened fault standard does not apply, but even if it did
Defendants defmned Dr. Coomer with actual malice.

195.  Because Dr. Coomer is nol a public official or figire. and because Delendants®
statements regarding Dr. Coomter do not Involve a matter of public concern, Dr. Coomer does not
need 1o prove actual malice as an element of his defamation claim 7 However, even were the
heightened actual malice standard to apply, Dr. Conmer has mmore than sufficient evidence 1o
establish that Defondants acted with actual malice in publishing his defamaiory statements.

196, Actual malice “requires at a minimum that the siatements were made with reckless
disregard [or the trath.” Herte-Hanks Contine 'ns, Inc. v, Connctaghion, 491 1.8, 65?, 656 (1989,
Diversified Mgmt., Iic., 653 P.2d a1 1110-11. To prove actusl malice, “the plaintiff mwust
demonsiraic thal the defendant in fact entertalned serious doubls as to the tuth of the statement ...
or acted with a high degree of awareness of ils probable Talsity.” Lewiy, 832 P.2d at 1122-23.
Reckless disregard “cannol be fully encomipassed in on infallible definition” and is not Limited to
specific bases. &ee St Amant, 390 U8, a1 730 Instead, acmal malice can be mferred from

objective eircumstantial evidence, which can override a defendant’s protestations of good Taith.

98 Soe Exlibit A, Coomer Thee, at Y 33; see aivo PLs Amend. Compl. az §3 Vi), V.

P See soprg 58 VILAS(IN-(HI).

119



See Brown v. Petrolite Corp., 965 F.2d 38, 46-47 (5th Cir. 1992) (finding circumstantial facts can
“provide evidence of nogligence, motive, and inlent such that an secumulation of the evidence and
appropriate inforences supports the cxistenee of octual malice™). Courts have considered countloss
circumstantial factors as sufficient to cstublish that a defendant has acted with actual malice,
including: when a story is fabricaled by a defendant or is the product of his imaginadon;™ when
a defendant relics on unonymous sources;>? when a defendant had reason to know his source was
unreliable;5*? when the allegations made are inherently improbuble that only a reckless person
would publish them; ™! when a defendant intentionally avoids the truth; ™ when a defendant’s
allegations contform to a preconceived storyline; ™ and when a defendant has a financial incentive
lo meke the defamalory statements. ™

197.  Defondants’ recklessness and bad faith in publishing these baseless allegations 13

clear. ™ Dy, Coomer has more than sufficient evidence to establish all of the above bases [or actual

S Anronrd, 300 10S. at 73132,
40 Eramo v. Rotling Stone, LLC, 209 F. Supp. 3d 862, 872 (WD, Va. 2010),

530 K¢ Amans, 290 LS. at 732; Celie v. Filining Rep. Euters., Inc., 209 F.3d 103, 190 (2d Cir, 2000); Weily v Liddy,
186 F.3cl 5305, 54243 (dth Civ. 1999y, Zimmerman v. Af Jazeere Ain. L1 245 F, Supp. 3d 237, 283 (D.D.C 2017,
Jeskevie v [ Crishs Grp,, 822 F3d 976, 390 {D.C. Cir. 2016},

35051 Amane, 390 U S, at 732; Spececon Specialey Contractors, LLC. v Bensinger, TR2 F. Supp. 2d 1194, 1201 (D.
Colo. 20017, aff'd suk nom. Spacecon Specialty Comtractors, 10O v Henstnger, 712 F.3d 1028 {i0th T 2013,
Lofirenz v Dopnefip, 223 F. Supp. 26 25, 40 (D.DUC, 2002), e, 350 t.3d 1272 (D .C. Cir, 2003).

32 Haprie-Hanks Coamme 'y, fne, 291 ULS, at 09%: Kuba v Trib-Repubtican Prb, Co., 637 P2d 315, 319 (Colo. 1981);
Suena, 659 P2d a 1361,

I Harris v, Cliy of Segitie, 152 Fad, App*x S65, 508 (9th Cir. 2003); Gilmore v, Junes. 370 F, Supp. 3d 634, 674-72
(W .0 Va, 2009); Evquto, 209 F, Supp. at 873,

84 See Rrown, $65 F Zd at 47,

553 Coerls that have consicered simifar issucs heve found the seme. See Exhibic W3, U5 Damfnion, fue el al v,
Eowelt ot af.. Nos. 1:250v=00040, 1:21-cv-00213, 1:21-cv-00445, at #1924 {Hnding sdequate zllcgations of zelugal
malice; see aiso BExhibil V-4, Order, Me. 20-13134 (E.D. Mich.), at *103, 108 fsuncionng Powell for filing ciaims
<1 bad faith and for an Improper purpose’™; Exhibil V-2, June 24, 2021 Opirion. N.Y. App. Div, [1s: Dept. ] at "2
Csuspending Gialiand for flse slvcineivs of election Faud).
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malice against Defendants,”™" First, Oltmann fabricated the false allegations against Dr, Coonter,
which Defendants adopted.® Second, Oltmann’s story was premisad on anonymous sources,
which Defendants equally relied upon.® Third, Defendants had several reasons to ¥now that their
source, Olimann, was unreliable and his story inherently improbable, Olimarm has no personal
knowledge of the claims he advanced. ™ Oltmann does not have any televant eredentals or
otficial verification of his hearsay claims about Dr. Coomer.®™ Oltmamn conducted no legitimate
vestigation in support of his story and purposefully avoided the truth of L% Olunann had no
evidence in support of his story.¥* Ingtead. Qltmann’s story is built on an alleged Google search
of anonymous speakers trom an unrecorded call that he claims w have infiltrated.”™ Olumann then
kept this alleged call sceret for two months—despite almost daily podeasis—only to remember
afier the clection and afier advancing other election fraud theories. " Oltmann’s flnancial
motivations in these allegations were apparent.®®®  Fourth, in conlrast, the story he advanced

involves facially impossible election Interference . Fifth, like ali Delendunts, Oltimann had a

556 This iacludes related expert reports. See Exhibit N, Brown Dee.; Exhibit O, Halderman Dee ; Exbibit P, Rothschild
D,

557 See sipra ol 88 LD -(F); see afso PLs Armend, Compl. at §§ 1 IVIB)HC).
¥ See id,

59 See supra at 8 10 see qiso PL7s Amend, Compl. ol § 1V(8),

0 Cog i,

01 Gones jof

2 See wupra a: §% 1EY (1) see olvo PLYy Amend. Compl. at § 1VA(C)
3 See I,

A See i

WA e i, sae alse 1.7 Amend, Compl. at & VIC),

392 Goe suprg at § 1100 (OFEmann, el al.); sec alyo PL°s Amend. Compl. at § IVIAC].



preconceived staryline of election fraud and desire to prove it.*37 Prior to the election, Defendants
began advancing various baseless allegations of cloetions frand in the event their preforred
candidate lost-—as was projectad.®® When their candidate did in fact lose, Defendants sought
another baseless conspiracy to explain that loss, this one centered on Dr. Coomer,™™ Sixth, like

all Defendants, Oltmann had polilical motivations and general ilb will. >

Seventh, like all
Delendimts, Oltmann had finaneial incentive to defame v, Coomer.>*t That Defledants relied on
Clunann, an ungualified witness with no personal knowledge or cvidence ol the allegations he
asserted and who had questionable molivations in asscrting them, as their sole source to advance
allegations against Dr. Coomer constitutes aclual malice. ™ Eighth, Defendants ntentionally
avoided the truth. Several Defendants reference alleged vulnerabilities in Dominfon’s election
soltware, ™ but as Dr. Coomer’s elections expert, Dr. Halderman, malkes clear, such
vulicrabilities are not cvidence of acmal fraud let alone fraud commitied by Dr. Coomer.>™

Declendants did not contact Lr. Coomer or Dominion regarding the allegations; disregarded

reliable sources with actual cleclion expertise relfuting the allegations; and conducted no

T Bee sipea at §% I0CHIY see afvo PL7s Acnend, Conpl, ot § IVIRSC)L

¥5E See i,

I Sow fd,

T See i,

S See supra at $§ LCH-(1); see afvo PL's Amend. Compl, at §§ TVIAC), ViC)

2 Oltmann deseribing the staiements as “ubsolute foet” does not make it so and docs not absolve Defendants ol
comp ying will journalistic standards, Sze Metaxas 12{b)3) Mot filed beb. 22, 2021 at 92 see afvo Exhihit N, Brown
Dec. acqt 17, 130-134

55 Geo Hol-TOP Meot. at 3-7- DAN-Rion Mot, at w00 Giuliani dot al 0.7; Powell Mot at 19-27; Defending the
Republic Mot at Z0-22,

34 S Fahibit (3, Halderman Dee. al 9.



investigation belore actively promoting the allegations. ™ Ninth, Defendants have vet to issue a
retraction or remove all of the defamatory posts, further evidencing their actual malice,* "Lhis
evidence more than supports a prima facie showing that Defendants acted with actual malice when
they published the false statements about Dr. Coomer.>”

198, Further, Delendant’s reckless conduct is clear under Colorade law. In Kubs v
Tritr-Republicen  Publishing Company, the Supreme Court of Colorado found clear and
convincing evidence of actual malice where a reporter “admited that he had no bases lor most of
his erroneous statements, and that lie tailed to take the lime to corroborate allegalions made in the
article.” 637 P.2d at 319 {hotding “a reporter’s failure to pursue the most obvious available sources
ol possible corroboration or refulation may clearly and convineingly evidence a reckless disregard
tor the truth.”), This “[f]ailure o verify the statements made meant that many of the “facts™ . .
were, cssentially, fabrications” Jd. Fabrications of lacls do not enjoy First Amendment
prowections.” [ Similacly, in Buras v, MceGraw-I1H Broadeasting Company, he Colorado
Supreme Court found clear and convineing evidence af actual malice where a reporier had reasons
o question the reliability of the source and information; failed to investigate other sotuces of
possible corroboration or refitation bofore publishing; and had no factual support for the
allezations nﬁa_de. 659 P.2d at 1361-62, 1n contrast, in Lewis the Colorado Supreme Court found

that (here was not sufficient cvidence of actual malice where the defending tefevision station and

5 Spe spra ar § I(C-(IY see adso Ex. B-2, PX L] tecofirming tha: thers is “no evidance that any voling system
Geleled or lost vates, changed voles, or was ‘nary way compronised™ and liat the 2020 election was the most sesute
in Americar history) PLY%s Amend. Compl. at § 1V,

Y See Exhibit W-1, Cain Dac., Dermand for Retraclion.

317 While il-wili o mproper motive alone may not establish actual malice, Uy, Covmer hus proffersd much more.
See Ly, V-3, at #10-24 :



reporier had actually investigated the claims alleged. 832 P.2d at 111921, Their invesligation
turned to official, credible sources with the Aurora Police Department. /el The (elevision station
and reporter had a years-long relationship with this source who had previously always provided
accurate information.  fd. That credible source reficd on an olficial report in the police
department’s system to determine the plaintillhad a prior eriminal bistory. fd. Upon leaming this,
the television station and reparter tried to cortact plaintiff™s representalives before reporting that
information. /¢, Whon the welevision station and reporter learned this intormation was in error
duc o a mix up of names, they then immedialely ssued a retraction to correct the false statement.
Id Here, Defendants ook none of the actions identified in Lewis, Instead, ke Kuhn and Burns,
Defendants published their statements despile having reasons to question Olunann’s allegations
against Dr. Coomer*™ As such, Dofendants” fatlures to investigate and corroborate the allegations
before publishing them is evidence of their actual malice.

199,  Because Dr. Coomer has evidence establishing a prima facie case for every
essential element of his defamation claim—itncloding, out of an abundance of caution, for actual
malice—Iefendunts’ special motions lo dismiss should be denicd.

ii. Dr. Coomer has cstablished a prima facie showing ol intentional infliction of
cmotional distress claim.

200, Dr, Coomer has a prima facie showing lor lntentional infliction of emotional
distress. The facts supporting that elaim include and build upoen the facts underlying Dr. Coomer’s
detamation claim. A claim for intentional infliclion of emwtional distress requires proot that (1)

the defendant(s) engaged in extreme and outrageous conduel, (2} recklessly or with the intent ot

S See supiq at §% [TCH-).
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causing the plaintift severe emotional distress, and (3) causing the plamtill severe emotional
disttess.” Mackall v JPMorgan Chase Bank, N.A., 356 P.3d 946, 955 (Celo. App. 2014) (citing
Archer v, Farmer Bros, Co,, 70 P.3d 495, 499 (Colo. App. 2002), aff 'd. 90 P 3d 228 (Colo. 2004);.

201, Because 1)r. Coomer is not a public official or figure, and hecause Delendants’
statemtents regarding Dr. Coomer do not involve a matter of public concern, Dr. Cocier does not
need to prove acual malice as an element of his intentional infliction of emotional distress cloims.
However, Dr. Coomer has mors than sufficient evidence Lo estublish Defendants” actuak malice.
Despite Nefendants’ assertions, ffustier Magazine, Ine. v. Fulwel! does not hold that the L'irst
Amendment immunizes Defendants from Dr. Coomer’s claims, See 485 US. 46, 50-52
(1988). Rather, it stands for the limited position that acwal malice applics to claims for intenuional
infliction of emotional distress when it also applies to the underlying defamation ¢laims {7 ¢, when
a plaintiff is a public figure or public official}. See id. Because Dr. Coomer can establish a primay
facie casc for all of his claims, the remaining cases cited by Defendants are sinularly unavailing.’7

e Defendants engaged in extreme and ocutrageous condnct.

202, Defendants enpaged in extremce and outrageous conduct when (hey defamed

Dr. Coomer. Extreme and outrageous conduct exists when “the recitation of the Jacts fo an average

member of the community would arouse his rescntment against the actor, and lead him to exclaim,

T Goe Fry v, Lee, 408 P30 843, 856 (Golo, App. 20133 (dismissing ancillary cluiins where inderlying defamation
luiins elied); Mides w Ramsey, 31 F. Supp. 24 369, 830 (. Colo. 1998) {same]; Faoar v Packags Mech, Co., 541
F. Supp. 310, 315 {N.D. Cal, 1993} {same); Lowis, §32 1.2 at 1124-25 {same).
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‘Qutrageous!”  flan Ve Lee, 222 P3d at 963, Courls hove found allegations of cxtreme and
outrageous conduct ufficient in:
* Lnverified statements by a nowspaper that a wile [atled w testily mn her
hushand’s murder trial, impugning the wile’s integrity and implying the
wife was disloyal;”
. Statements that a tenant would have special influence in o judicial
procceding against a landlord and mocking the landlord’s serious and

unfortunate physical condition;™!

. Reports of child abuse by an unlicensed mental health provider when
allegedly made in bad faith;™

. Repeated wecusations of theft with no cvidence beyond a polygraph test
when questioning the employee; >

. Repeated roquests for payment and threats to gamish wages without
Judgment;

. Deragatory comments by a supervisor o pregnant employecs;™ and

) Racial slurs directed in an cmployment setting.**

These cases illustrate thal statentents—wlhen they defame, denigrate, harass, and threaten—can
constiwle extreme and outrageous conduct.  Such a finding is not necessarily predicated on a
pattern of conduct. This is best illustrated in Tan Ye Lew. There, a plamtill sued a newspaper for

causing her severe emotional distress with a defamatory newspaper article that falsely reported

W0 Haa Yo Lee, 222 POd 2t 963-05,

B Meter v Cavancngh, 580 P.2d 389, 401 {Colo. App. 197E),

B poatoye v, Bebensee, 701 P24 263, 286-00 {Colo App, 1938),

W3 B v Buckfey, TOD P.2d 875, 877 {Cola. App. 1990).

= Buoe v MoCarey, 470 P.2d 753, 754-56 (Cole, 1970).

35 Poneichvan v Am. Bones Corp, Ine,, 543 F. Supp. 1430, 14635-60 (1. Co:o. 1996
38 Aass v, Martin Marizite Corg., 805 T Supp. 1330, 134344 (D, Colo, 1992),



that she declined 1o testify in her husband’s murder trial. Han Ye Lee, 222 P.3d at 364, The article
implied that the plaintiff was dislayal to her husband and impugned ber integrity. fd. Further, the
evidence established that the defendants published the article recklessly and without verifying the
information. fd. The court in Han Ye Lee explained that a reasonable jury could find such
defamatory statements by a newspaper article were extrene and outrageous. fd

203, Like Han Ye Lee, Detendants have impugned Dr. Coomer’s integrity, his repuatation,
and his patriotism by accusing him of dofrauding the American public from democratically
clecting their next president. It Is difficult 10 comprehend statemenis more exireme and more
damaging than the ones Defendants have made regarding Dr. Couomer bolh in nature and scope,
especially given the fagt that Dr. Coomer has dedicaied his professional career to ensuring Irec
and fair elections. Defendants repealedly, without evidence, falsely accused Dr, Coomor of
congpiring o overtumn the presidential election. ™ This is alleged criminal conduct commitred
apainst every citizen of the United Stales.  Without verifying their information, Dolendants
pranded Dr. Coomer a traitor, impugned his personal and professional reputation, and neiled (he
threal of veal violence against Dr. Coomer,™® Oltmann, for example, has roposiedly claimed that
Dr. Coomer has commitied treason and sedition, and that he may [ace the death penally as o
resull. ¥ He has accused Dr. Coomer of being mentally i1l a sociopath, and claimed that "ot one

person has said that this person Is a decent human being. %" Malkin has branded Dr. Coomer an

BT See suprn an §6 IHCY ()3 see gise PL's Amend. Comph, a6 8§ 1, 1V, V.
W Sog id,

P G BExlibit A-1. Pub. 2, Olmasnn wl, al, CONSERVATIVE ALY PobeasT (Nov, 11, 20200; Exhibit A-1, Pub. 3,
Oltmann et, al.. ComSERvaTIve Dany PORCAasT (hov, 12, 2020); Exhidit F-k, Maikin July 27, 2021, PX 15,

B See Exhili't AL Pub, 52, Oltmann et. al, Wak® UpLwiTt) Ranpy CORPORON (Do, 19, 20207,
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“Antifa radical,”™! Hoftand TGP labelad Dr, Coomer an “‘unhinged sociopath” in the headline of
an article that went on to be shared with millions by Eric Trump, acting on behall of the Trump
Campaign.$* Powell said that Dr. Coomer’s social media posts demonstrated hatred “for the
United States of America as a whole.”* Giuliani called him a “vicious, vicious man™ wha “is
completely warped.”™ OAN and Chanel Rion described him as an “antila drenched engineer”
who was “heltbent on deleting half of America’s voice.” ™ Metaxas went so far as lo compare
Dr. Coomer 10 the Unabomber, deseribe hin as evil, and state that he showdd be I(}Ckcd.i-Lth}’ for.
the rest of his life.®® This is more than sufficient to establish a prima [acte showing thal
Defendants” defamatory statenients were exlrems and outra geons

b, Defendants acted recklessky and with intent to cause severc emaotional
distress.

204.  Dr. Coomer can also establish that Defendants wore reekless or intended 1o cause
Dr. Coomer cmolional distress, Intent exists when a defendani engages in conduel with the
purposs af causing severe cmotional distress 1o another person or knows that lus conduct is certain
or substanlially cerlain to have thal result. Ciudpepper v. Pearl St Bide, Inc., 877 P.2d 877, 881-

83 (Colo. 1994). Recklessness exists when, at the time of the conduct, a defendant knew or

S S Txhibiz A1, Pub. &, Maikin, Twirrne {Now. 13, 20207,

7 Soe Fxhibil F-3 Exaibit M-1, Trump Cempaign, Aug. 9, 2021, PX 69, see alvo Cxhibit A-1, Pups, 19-30.
3 goe Exlihit K-1, Powe'l, July 20, 2023, PX 3 at 32:10-13; see adso Exhibir A-1, Pub. 26,

4 Qup Oxhihit K-1, Powell, July 20, 2021, PX 3 at 49; 24-23; see afva Dxhibiz A1, Fub, 26,

M3 See Exhibit [-1, OAN, July 30, 2021, PX 32; see afto Exhibit A-L, Pub 33

0 ver Exhibil -1, Moetaxas, Aug. 13,2021, PX 97 at 15:2-15, 29:5-14,

59 Campare Han Ye Lee, 222 P3d al 96364 (finding newspape:'s urverificd stalemen:s that wife’s absence at trial
caused hushand®s murderer 1o walk liee could be suffciently outragenus), with Gordosr, 99 P.3d at 82 (finding radic
host's stateraents that sources indicaled police officer was involved in stabbing ane exlramarital alfalr wee not
sulTicienily cutrageous).
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reasonably should have known that there was a substantial probability that his conduct would cause
another severe emational distress. fd. Given the nature and scope of Defendants” defanration, al
a minirﬁum they knew or should have known there was a substantial probability that (heir conduct
would cause Dr. Coomer severe emotional distress.™®

¢ Defendants caused Dir, Coomer severe emorional discress.

205.  Defendants” outrageous statements aboul Dr. Coomer caused him severe emotional
distress. ¥ Dr. Coomer has suffered severc cmolional distress, inclading anxiety and depression,
for which he bas sought medical treatment, and he has experienced lost wages and other negative
harm [rom the severe emational disiress caused by Defendants’ statements ® See Paufson v, State
Farsr Myt duto. Ins. Co., 867 F. Supp. 911, 919 (C.D. Cal, 1994) (noting that, in order to establish
sovere emolional distress, the plainlif{l must “prove that he suffercd cbjective symptoms ol
dislress.™). Because Dr Cqmner has suffored abjective and verifiable symploms of distress, he
has made a prima facie showing for this clenient.

206,  Dr. Coonter has established la prima facie showing for cvery essennal element of
his inenticnal infTietion of emotional distress claims against Delendants, Delendants” Molions
ghould be denied, accordingly.

iifi. Dr. Coomer’s has cstablished a prima facic showinyg of civil conspiracy claim.

207 Dr, Coomer has established that Defendants engaged in civil conspiracy. The [acls

underlying his civil conspiracy claims include and build upon the tacts that support Br. Coomer’s

W8 See Exhibiv A, Coomer Dec, at 4 33; see alvo PUs Amoend, Comph, ot §§ L 1V, V.
W g id,

80 oo Lixhibit A, Coomer Dec. oL % 33; see afso P75 Amend. Corapl, at § 1V(D),
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defamation and mitentional infliction of emolionul disiress claims.™ To prevail on a claim for
civil conspiracy, a plamiilf musl prove five elements: “(1} two or more persons, and for this
purpose a corporalion is & person; {2) an object to be accomplished; (3} a meeting of the rﬁinds: on
the objeet or course of acuon; (4) one or more unlawful overt acts; and (5) damages as the

proximate result thercotl” Walker v. Van Laningheam, 148 P.3d 391, 396 (Colo. App. 2006).

208, Because Dr. Coomer is not a public official or figure, and hocause Defendants’
statements regarding Dr. Coomer do not invalve a matter of public concern, Dr. Coomer does not
nced to prove actual malice as an element of his conspiracy claims. See sgra at & VIBYi).
However, again Dr. Coomer has more than sufficient evidence to establish Defendants’ actual
malice.

A, Pefendants agreed, by words or conduet, fo defame Dr, Coomer.

209, D, Coomer does not need to prove express agreement to establish conspiracy, See
Schneider v. Midtown Motor Co., 854 P.2d 1322, 1326-27 (Colo. App. 1992). Rather, conspiracy
may be implied by coursé of conduet or other ¢ircumstaniial evidence providing some indicia of
agrecment. Jd. at 1327; Ferraro v. Convercent, Inc., No, 17-CV-00781-RBI, 2017 WT. 4697499,
at *5 (D. Colo. Oct. 19, 2017). Indeed, because few, if any, “smoking guns”™ are ever discovered,
most conspiracy claims are established by circumstantial evidence. Lee v. Steie Farm Mid Auto,
Ins. Co., 249 FR.D, 662, GGF).(D. Cole. 2008) (“Circumstantial evidence is noi only permissible
in determining whether there is illieit conduct or agreement, it is indeed the usual and customary
basis for doing so. Direct evidence is scldom available and few so-called ‘smoking guns’ are ever

discovered. What individuals actually do—and perhaps more signilicantly what they do not do—

B See PEYs Amend. Comploat §8 IR0 ViC).

130



is more probative.). As such, an agreement t© conspire may “be inferred from the nawrs of the
acts done, the relation of the parties, the mterests of the alleged couspiraters, and other
oircumslances.” Wyatt v. Union Morigage Co., 598 P.2d 43, 52 (Cal. 1979}, “Tacil consent as
well as express approvai will suffice to hold a person liable as a coconspitator.™ Jd,

210.  The appellate court in Schaeider recognized that conspiracy may be implied by a
course of conduct and other circumstantial cvidence providing “some indicia of agreement in an
unlawful means or end.” See 854 D.2d at 1326-27, There the court found that a car dealership’s
sles toan unlicensed motorist at discount prices to encourage repeat purchases while knowing of
the motorist’s reckless driving was suflicient evidence for a jury w find a tacil ugreement betwecnt
the dealership and motorist to comnit a tortious act. See 854 P.2d at 1326-27. Simularly, the
appellate court in Suint John Church in Wilderitess v. Scott found protesiors’ promotion,
preparation, and participation in a protest were sufficicnl cvidence to establish a conspiracy 10
commit 4 privaic nuisance. See 194 P.3d 475, 480 (Colo. App. 2008)

211.  Here, circumstantial and direct evidence indicates that ata bére minimum sach of
the Defendants conspired with Oltmana to defame Dr, Coomer and infentionally cause Dr, Coomer
emotional distress. %? Conspirucy only requires an agreemont bstween two people 10 commit an
unlawful or lortious act. Here, cach Defendant oblained their information from OMtmamn.®® Fach
Defendants utilized CGltmann us (e sole sourcs of their information regarding Dr. Coomer.”™

Each Dofendant nereed to and did republish Oltmann’s defamation against Dr. Coomer, either by

SR Goe sugnee at B IICIE vee adse L8 Amend, Compl. at §§ 1V, V.
3 e yupru at §§ IO see aise PL7s Amend, Compl, ut § IVB-(C).

O S i
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publishing their interview of Olimann directly ov by publicly restating Olimana’s allegations. "
This alone is suflicient o establish conspiracy betwesn each of the Defendants and Oltmann in
(his case. ™

212, Howcver, there is also sufficient circumsiantial and dircet cvidence to indicate that
this conspiracy extended across all Defendants.  Firsl, this conspiracy is unique among
consphracies in that the conspiralors were overtly public in their eftorts, With this publicity, the
Defendants were aware of one another’s defamation and would have been cognizant of the cifects
of their collective defamation of Dr. Coumer. Several of the Delendants have acknowledged
this.™” Second, each Defendant entered the sume agreement with Oltmann 1o publish the same
defamation, necessarily connceling the Defendants through Oltmann.  Third, the Defendants
shared comparable personal, palitical, and [inancial motivations o defame Dt Coomer and
challenge the results ol the clection ®% When former President Trunp publicly raised atlegations
of clection fraud and demanded support, each of the Dolendants complied. ™ Euach of the
Defendants sought to undermine the results of the election and unlized Dr. Coomer as the means

to accomplish that goal.>'" Fourth, cach of the Defendanls published this defamation with similar

B Qo o,

606 Defendanty’ conducl grouped the Defendants together, not Dr. Coomer. . Pierson v. Orlundo Regl
Heaitheare Sys.. ine., 659 F, Supp, 2d 1260, 1271 (M. Fla. 2005], affd, 451 F. App'x 862 {11th Cir. 2012].
7 e Powell Mot at 15! Defending the Republic Mol ar 16; OAN-Rion Mot Rion Dec, st Y 4; Exhibil E- 1, TGP-
Hoft, Aug. 10, 2021 Depo. T 30:3-15, 33:6-34:17, 37T19-38:2, 124,10-21; Lxhibit G-1, Melaxas, Auag, i3, M2
Depe, Tr. 64:18-70:2; Exhibit H-1, Rion, Aug. 9, 2021 Depo. e, 15:25-16:], BR2I2-1907. T316-20, BL16-K2:135,
115:2-7, 1162301707, 130:14-19, 260:15-23; Exhibit 1-3, GARN, July 30, 2021 Depo. Tro 1022-22221, 14:56-1£,
281722, 30:17-19, 62:49: Exhibit K-1. Powell, July 20, 2021 Depo. Tr. 20:14-21, 11:20-12:1, 05 1G-18 26152721,
41:13-16, $7:22.55:3, 65:32-66-8, 721 15-23, 73:4-15, 85:22-89:10, 9211 1-22, 90:4-16, 98110 15, 108:22-109:7.

W Geo pupra at §5 TCY (11 see adse P Amend. Compl, at § IV{E~{C).

5 See il

I g i,
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actual malice, further indicating a shared unlawlu) basis %! They proflored baseless conspiracy as
fact without any evidence in support of their claims and actively avoided evidence debunking these
claims,®? Fifth, many of the Defendants have yel W retract these statements, despite their clear

[abrication, further indicating agreement to defamc. ¥*

Sixth, several of the Defendants
coordinated with one another in relation {o this defamation beyond Oltmann. For example, there
was clear coordination between the Tramp Campaign, Giuliani, Powell, OAN, and Rion. % The
nature of these acts, the relation between the parties, and their shared interests sufficiently give
Hse to a prima facie showing ol agreement to dofame. Where evidence was lacking, Defendants
relicd on one another o bolster their defamation. They successfully utilized baseless allegarions
to cast doubi on the resuits of the election and provide support for former President Trump, while

destroying Dr. Coomer’s reputation i the process.

b. Defendants detamed Dr. Coomer and intentionally inflicted emeotional
distress,

213.  Delendants did in fact defame Dr. Coomer and inlentionally inflict emotional

distress.??

S See PL7s Amend, Comipl. al § 1WLA) ()

A2 Sea supra at § VIR

™2 See Fxhibit V-1, Cain Dec., Demard for Retraction,
81 Qoo cuprer ad §8 1IECI-D: see also Ex. K-1, PX 6.

813 Sew prparer al § V{BNII-(ii).
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C. Dr. Coomer suftered injuries cansed by Defendants’ defamation and
intentional infliction of emotional distress

214, Dr. Coomer suffered serious injuries caused by Defendants” defamatory statements
and intentional infliction of emotional distress.®'®
215, Because Dr. Coomer hus made a prima facie showing of his conspiracy elaim,

Defendants’ special motions 1o dismiss should be denicd.

iv. Defendants fail to establish affirmative defenses to aveld liability for their
defamation.

215, Defendants further attempt to avold liability for their defamation of Dr. Coomer by
raising various unsupported atfirmative defenses. Generally, Delendants have the burden to prove
their affirmative defenses. Tn the context of the anti-SLAPP statute, that docs nol change. To the
extent Defendaniz put forward evidence in support of an affirmative defense, Dr. Coomer musl
overcome that evidence o demonsirale a probability of prevailing.”’ However, Dr, Coomet’s
burden of proof at this stage of the proceeding remains a prima facie burden. See Baral, 376 T.3d

gt 608-09.  iere, Defendants gencrally provide no evidence in support of their defenses. In

EIE Qe Exhibit A, Coomer Dec. &t 53 see afvo supra 2t §§ VB, VKNG,

T Ser Trimty Risk Mo, LLC, 39 Cal, Aap, 5thoar HE-0T (aflirming dismissal of elaims because plaintiil failed Lo
overcome cvidercs of Hiigazion privilege based on the cawrt's revicw of omails cxebhanged berwesn participants of
tigation 1o anticipation of lidgation and during Titigetion); Dove e, Jue, v Rosenfield Mever & Susman, 47 Cal.
App. 4th 777, 721-82 {1988) {allinning cizrussal of claims hecause plainift faited 10 overcome evidence of litigation
privilege based on the court’s review of leitere exchanged between a law fim and persons witk potcntial claims,
seckivg supporl for [ling of a claim, in prepavation for an official proceeding).
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contrast, Dr. Cosmer provides more than sufficient evidence o meer-his prima [acie burden of
prool w evercome these alleged defenses.

217.  First, some of the Defendants advance a blanket immunity tor defamation by media
defendants under the First Amendment that docs nolexist.”’® Despile Defendants’ asserlions, there
is no special immunity to defame. See Crrtis Pub. Co. v. Butis, 388 L5, 150, 151 (1967} ("The
publisher of a newspaper has no special immunity from the application of general laws. He has
no special privilege o invade the rights and liberties of others.”) (intemal quotations omilted); see
also Galelle v, Orossiv, 487 F.2d 986, 995 {2d Cir. 1973} (holding thae defendant’s tortious
conduct was not immunized by First Amendment despiie being commitred during newsgathering
process). The First Amendment recognizes both “the interests of the community in free circulation
of information and those of individuals in seeking recompense for harm done by the cireulation of
defamatory falschood ™ Curtis Purb. Co,, 388 LIS at .I 53. A person’s right to protect their good
name “reflects no more than our basic concept of the essential dignity and worth of every human
being—a concopt at the toot of any deeent system of ordercd libstty.” Gerz, 418 LS, at 341
(internal quotations omitted). For this reason, the ULS. Supreme Couit has never “embraced . . .
the view that publishers and broadcasters enjoy an uncnmliticm-al and indefeasible immunity from
lability for defamation,” becausc “absuiu@ protection for the communications media requires a
total sacrifice of the competing vaiue served by the luw of defamation.” Id, Instead, Colorada
courts extend First Amendment protections Il'o malters concerning public officials, public figures,
and matiers of publicl concern. Lhose protcetions, when they apply, do not immunize al

defumation but, rather, require a heightened faull standard for establishing that defamation. See

616 oo Mallin Mot ar 3, 11 Metaxas Met, at 3; OAN-Rion Mot at 12, 1£-16.

13%



Diversified Mem:., Inc., 653 P.2d at 1103-10; see also Herbert, 441 U8, at 171 (“Spreading lalse
information in and of el earvics no First Amendment credentials.”). As discussed above, those
heightened protections do not apply beeause Defendants’ defamation of Dr. Coomer did nor
concern a public official, public figure, or matter of public concern,®’? Given the lack of any
credible journalism performed here, it is questionable wheiher Delendants shonld be afforded
those protections in the fivst place. Liven so, Dr. Coomer bas more than established the requisile
culpability.

218, Burther, any efforts by non-media Defendants like Fowell to equate their election-
refated litigation with journalism for purposes of these First Amendment protections have already
been rejected ™ —and should also be rejected here.

219, Second, some of the Defendants advance a “newsworthy™ exception Lo defamalion
that does not exist.®! There is no such exception. In [act, Colorado courts expressly reject
protecting speech based solely on what a news organization deems nowsworlthy. See Diversified
Memr., fnc., 653 P.2d at 1107, Instead, Defendants seemingly conluse this purporied exception
with the neutral reporting privilege created by the Secand Cireuit in Edwards v, Nat I Andhitbon
Soc., fnc., 556 ll".Ed 113, 126 (2d Cir. 1977, In Fdwards, (he Sceond Cireult Leld that media
defendants are nol liable lor delamation for the publication of aewiral and accurate reports of
newsworthy charges made by responsible and prominent organizations againsi public figures. 356

F.2d at 120, This privilege has never been adopted by the TLS. Supreme Court, the Tent Circuit,

MY S wprpre al § VICANGD=GIE,
S Ser Exhiit V-, Ovder, No, 20- 12134 (C.D. MiclL), st #32-83 CtAttorneys are oot journalists, ™).

821 See QAN-Kion Mol, ot 12,
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or Colorado stute courts. The Third.Circuit has gone so far as to expressiy rcjcel the privilege,
noling that allowing publication “without fear of a libel suit even if the publisher “has serious
doubls regarding their.truth’ ... s contrary to the Supreme Courl's ruling in S Amant” and
inconsistent wilh its ruling i Gertz, Dckey v CBS Inc, 583 F.2d 1221, 1225, 1220 0.5 (3d Cir.
1978}, Even were this privilege recognized in Colorado, which it is not, it would not apply here.
Defendants cannot establish any neutral or accurate report of newsworthy charges made, especially
given the prominent and credible reports rejecting their allegations at that time 82 Cf. Fehwards,
556 K.2d at 120 (finding the article’s author “did not in any way espousc the Sociely’s accusations,”
but instead was the “exemplar of fair and dispassionate reporting”}).  Oltmann could never be
classificd as responsible or prominent. '(_':‘f.' Lidwards, 356 F2d at 116 {involving statements made
by a wsationally known ornithological societvy.  And Dr. Coomer is not a public ligure, %3
See Dixson, 562 F.2d at 631 (rojecting application of Fdwards where victim was a privale
individual); Kheowar v. Globe Int'f, Inc., 965 P.2d 696, 707 (Cal. 199%) (recognizimg an absolule
privilege against private figures “would be inconsistent with the nited States Supreme Court’s
insistence on the need for balacing the Tirst Amendment interest in promoting the broad
dissemination of information relevant to public controversies against the repulation interests of
private figures”),

220,  Third, some of the Defendants assert without support that their statements are
protected under the fair report privilege, Specifically, Tefendants argue that the filing of an

affidavit by Oltntena in subscquent judicial proccedings immunizes then from liability for their

W2 Soe supra at § K see afee 17 Amend, Compl. at § IV(A).
B33 See wagpra ol § VILAED.



dofamation, 8% Apain, Defendants’ reliance on this privilege is misplaced. 'The fair report
privilege protects reports of judicial proceedings thal are foir and substantially correct. See Quigley.
327 F.3d at 1062, 1t does not apply to reporting before any judicial action has heen taken; docs
not extend o reporting on preliminary pleadings; snd cannot oxiend beyond acourate reparting of
the judicial proceedings. See id Defendants’ claim that the privilege applics because Oltimann
memorialized some of his allegations against Dr. Coomer in an affidavil nusses the mark.
Dr. Cooner’s claims are based on Detendants’ defamation—which exiended well beyond any
reporting of Oltmann’s sworn statements in a judicial proceeding.

221.  Fourth, some of the Defendants arpue that their various election-related lawsuifs
immunize their defamation of Dr. Coomer under the litigation privilege. **¢  Defendants’
misapplication ol the litigation privitege has alrcady boen briefed and considered by the Count in
the discovery context.™’ The same analysis applies here. The litigation privilege (or shicld) is not
intended to Immunize any and all siaiemenis an altorney may make on a client’s behalfl Instead,
application of the privilege requires a court to “consider the nature of the duties performed and
whetlier such dutics are an cssentiab and intcgral part of the judicial process.” Paiterson v. James,
454 P.3d 345 (Colo. App. 2013’) (internal quotations omitted). The litigation privilege does not

apoly to statemenis made to the news media. See Seidl, 30 F. Supp. 2d at 1314-15; see alsa Clreen

B S OAN-Rion Mot. af 13- 16
825 See vupra ab §8 1CHI .

86 Sow Powell Mot at § [1{DY; Defending lhe Republic Mol az § (DR Trump Campaign Mol at 1143 Giuliani
Mot. at B-140.
827 3y, Coomer hereby incorporates ay reference this brieting and the Courl’s subsequent ader. See PL7s Mot for
econsideralion, fited June 1, 2021 PL's Resp to. Meluxay's Mot for Reconsideration, filed Junc 4, 2021; Jine &,
2021 Order,
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Acres, 688 P.2d a1 623 (holding there was no privilege where attorneys made statements in a press
conference). This limitation is to afford a measure of protection to a vietim for publicarion o the
public at large. Cache lo Poudre Feeds, LLC v, Land G'Lakes, Inc., 438 F_ Supp. 2d 1288, 1294
{D. Colo. 2006). Defamation by publicarion to the public at large is precisely what happened here.,
Powell and Giulizai repeated Oltmann’s false claims about Dr. Coomer on national 1elevision,
exposing themsclvos—as well as Powcell, P.C., Delending the Republic, and the Trump
Campaign—io liability for defamation. See Seidl, 30 F. Supp. 2d at 13135,

conlrols

222, The Cowt has already recognized thol Colorado law - - not California law
the application of the ltigation privilege here % The consisienl reasoning in cases applying the
litigation privileze in Colorado “is that each non-judicial officer performead a function pursuant (o
a courl directive, which was retated to the judicial process.” dwed v Kofin, 872 P.2d 1332, 1330
(Colo. App. 1993). In asserling this privilege, Defendants rely on various lawsuits they filed 1o
challenge the election resuls. Curiously, Giuliani and the Trump Campaign even rely on lawsuits
[iled by Powell to which they were not parties nor participants and for which Powell has heen
sanctioned.®? However, Dr. Coomer’s claims are based on Defendants” repeated atlacks on
Dr. Coomer through aulional mcdiﬂ--;not on statemnents made in those lawsuits, These atlacks do
nat nmeet Colorado’s standard for this privilege. Any election-refated litigation filed befors or after
these attacks is, therefare, irrelevant. See Kleier Advert., Inc. v, Premier Poatiac, Inc., 921 F.2d

£036, 1043-44 {10k Cir. 1990),

524 Qe June 8, 2021 Order at 2,

Y See Trump Campaign Mot, at 13, v.4-35; Glaliani Mot at 12-173,



223 Moreover, Defendants’ statements, even i made by means other than press
conference or media appearance, arc siill actionable because there is no evidence Detendants
considerad, in good failh, pursuing litigation against Dr, Coomer. See Hegley v. freson, 399 P.3d
777, 782 (Colo, App. 2017) (*As to communications preliminary to a proposed judicial proceeding
the [litigation privilege] applies only when the communication has some relation to a proceeding
that is contemplated in good taith and under serious consideration.”). In fact, the cases eventally
brought by the Trump Campaign dealt broadly with the clection and did not make any mentton of
Dr. Coomer or 1he acts of which he was publicly accused.  The other cases brought by 'owell
reference Dr. Coomer but were nof served in any integral way by Defendants’ defamatory
statements. See dwai, 872 P.2d at 1336 (<]1]iLis still necessary to establish that the acts performed
were intimately related and essential to the judicial decision-making process.”).

224 lere, Dr. Coomer’s ¢laims are not based on any statements made in the course ol
pending or contemplated fitigation, but rather Delendants’ out-ol-court defamatory campaign
against him.®¥ None of the cases cited by Defendants involve similar claims or conduct.®!
Delendants took the risk of litigating the reliability of the election results in the press, based on
one person’s inherently unreliable and uncorroborated report. See e.g., Seidl, 30 F. Supp. 2d at
1315, Defendants’ arguments have abready, rightfully, failed in other jurisdictions. ** The
privilege relies on good faith, which does nol cxist here, and which Defendants cannot establish

8% See wiprer at §§ NECIN; see alse 1117w Awnend. Compl ol §§ 1TV V.

031 Se i Valencia Homeowners Asen, e, v. Vatencia Asvoes., 712 P20 1024, 1028 (Colo, app. [985); Beglep,
399 30 gt 7TY; Bewer v Treson, 590 P 3 963, 970, reh'y denled {Colo, App. 2U2UY, cert. denied suly non. Hirsch v,

Frevon, Nu. 2080979, 2021 WT. 3713342 (Colo. Aug, 16, 20211; Westield Dev. Co.u Rifle Tmv. Assacs., 786 124
1112, 1116 (Cale. L9980k Mervick v, Rures, Wall, Smith & Muelier, P.C. a2 P3¢ TIZ, 714 (Colo. App. 2001).

W Gae Tl V-3, Fa. Va4,
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following cxpross findings of bad faith, Such unnccsssary and harmfuol conduct is imsufficient to
rigger application of the litigation shicld.

225 Uifth, the Trump Campaign argues that if is immune from lisbility under the
Westfall Act because former DPresident Trump was acting within the scope of his lederal
employment when he posted defamatory stalcments aboul Dr. Coomer on his Twitter account.
While the Westfall Act does provide immunity for federal employees acting within the scope of
their office or employment, it does not grant absolue immunity for that employee’s conduct.
28 U.S.C. 8 26790 1), (d). Rather, if the Attorney General certifies that an employee was acting
within the scope of their emplovment at the time the tortious conduct occurred, the Umted States
will be substituted as the defendant in the litipation. K. at § 2679(d)(1). Tf the Attomey General
refuses to provide this certification, the employee must obtain such certification from the Court,
Fef at § 26793y, Under Colorado law, an act [alls within an emplovee’s scope of employment
“if it bears some reasonable relation to and connection with the dulies and responsibilities of the
[employee] and is not manifestly ot palpably beyond the [employee’s] authority.”  Neiiert
Overby, 816 F.2d 1464, 1466 (10th Cir. 1987},

226.  ‘The Trump Campaign offers no cortification from the Allomey General nor does it
ux.prcssl‘;f seck ome [;1'01'1'1 ithe Court. The Trump Campaign fails altogether to idenufy the
President’s seope (l_afemp](_:}-'mcnl or explain how defaming a privaw individual falls within i, "
The suggestion that President Trump’s use of his official Twitter account su [.‘l"lcientl}' establishes

he was acting within the scope of his employment al (he tine ol his defamation Is unpersuasive

#:3 See Truwmn Cunaign Mot, at 18,

W See i,
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and without suppori.®? More importantly, the Trump Campaign fails to explain how the Wesifall
Act precludes its own liability, especially considering former President Trump has not been sued
in his individual capacity. Dr. Coomer’s claims against the Trump Campaign arc based on far
more than President Trump's tweets.™ Though these lweels represent a ratification of QOltmann’s
statcments by the Trump Czlimpaign, they are not necessary to cstablish the Trump Campaign’s
liability to Dr. Coomur for delmmalion.

227, Sixth, the Trump Campaign also argues that it is immune from liability under the
Communications Decency Act (CDA) because Fric Trump was a “mere distributor/re-publisher”
w]"lén he posted Oktmann’s defamatory statements about Dr. Coomer on his Twitler account.8
The United States Supreme Court has recently cautioned against the “sweeping immunity” courts
have read into the CDA, noting that “Je]xtending [this] immunily beyond (he natural reading of
the Lext can have serious conseyuences.” Mafwarcbples, Ine. v, Enigma Software Grp, US4, LLC,
141 8. Ct. 13, 1820200, The CDA atates that providers and users ol interactive computer services
shall not be treaied as the publisher or speaker of nformaton originating from third parties,
creating a fcdcral immunity for such providers and vsers from sfate law causes of action, See¢ 47
LS. § 2300, (X3 see alvo Silver v, Quora, Inc., 666 F, App'x 727, 729 (1tth Cir. 2016).
This immunity does not extend to a provider’s or user’s own statements. See 47 LEs.Co§ 230

{requiring information be provided by another parly).  President Trump bas  previously

€3 Mone o7 the cases cited by the Trump Caumpeign Iinvalve defarcation Uwough social media. See Oparation Rescue
Mae v LS 975 T, Supp. 92, 94-96 (D, Mass 1997), aff " 147 F3d 68 (st Civ, 1998); dversa v (U5, 99 F.3d 2200,
1204 (180 Cir, 199R): {485 v Smith, 499 LS, 160, 16203 (1991); Knight First Amesed Invd ae Columdio Ui, v,
Trmp, D28 F.3d 226, 230-33 (2d Ciz, 2009, ceri granicd, pulgment vacalad, aud rameandied nn ather mouwids, 141
.01, 1220 (2021,

6% Bog suprr at § 11T see oy PLs Amend. Compl. ol 8§ 7, TV, W,

B See Trump Caimoalgn Mot, at 20.
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acknowlodued these limitations, noting thut Section (c)(1) “merely states that & provider shall not
be reated as a puhlisher or speaker for making third-party content available and does not address
the provider's responsibility for its own editorial decisions.” See Bxce. Order No. 13923, 55 F.R.
34079 (May 28, 20203, revoked by Exec, Order No. 14029, 86 FR. 27025 (May 14, 2021).

228, Hcre,hEric Trump did net merely republish the linked article, He divcetly atiribuled
blse statements about the election to Dr, Coomer and, in the process, published his own
defamatory statements to his millions of Twitter lollowers ®¥ Thus, the sole case cited by the
Lramp Campaign s inapposite. See Rerreli v. Rosenthad, 146 P.3d 510, 514 (2000) (where
defamtion hinged only on republication of defamatory article rather than user’s added
commentary). Bven were Eric Trump considered a “mere disttibutor/ve-publisher,” the Trump
Campaign is still liahle. The Trump Campaign acknowledges that immunity does not extend o a
provider's or user’s distribution of informati_on it knew or had reason Lo know was defamatory but
ignores that both Eric Trump and the Trump Campaign had reason to know Oltnani's statements
ahout Dr, Coomer were lulse,®

229, The Trump Campaign again fails to explain how the CDA precludes its own
liability given Eric Trump has not been sued. Dr. Coonter’s elaims against the Trump Campaign
are not based solely on Fric Trump's tweet but on the couniless other statemenls wnd

representations made by its agents.™*® Though Evic Trump’s tweet represents another ratification

&% Soe Ex, M-I, X 65,
8% Noe Lx. M-1, PX 58,

M0 Sap voyme at § LD; see odvo T8 Anend, Compl. at §8 IV, V.
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of Oltmann’s slaicmenis by the Trump Campaign, it is not necessary (o establish the Trump
Campaign’s liability o Dr. Coomer [or defamation.

230, Because Defendants affirmative detenses are unsupporied and Dr. Coomer has
more sullicient evidence establishing a prima facie casc for defamation against Dcfendants,
Defendants’ special motions to dismiss should be denicd.

\& Dr. Coomer has established @« prima facic showing for injunctive relief.

231, Dr. Coomer requests a permancenl injunction against Defendants in the event he
prevails on his claims for defamation and fntentional infliction of emotional distress. To thus day,
Defendants have refused W reract any ol the defamatory publications.®* To prevail on a request
for permanent injunction, a party must prove: “(1) he or she has achicved actual success on the
merits; {2) irrcparable harnt will result unless the Injunction 1s issued; (3} the threatened injury
autweighs the harm that the injunction nlay cause 1o the apposing party; and {4) the injunction, il
issued, will not adverscly affecl the public interest.” Lemglofs v. B of Cugv. Comnr 'rs of Caty. of
Fl Paso, 78 P.3d 1154, 1138 (Colo. App. 2003).

232, Injunctive relief is appropriale where—as here—a defendant continues o publish
delumalory stalements about an individual, Sunward Corp, v, Dia & Biredstreet, e, 308 F. Supp.
602, 609 (D. Colo. 1983, rov'd on other grounds, 811 F2d 511 (10th Cir. 1987) ("First
Amendment rights are not absclute, and if the First Amendment right is not deemed paramount,
injunctive reliel is appropriate if there is no adequate remedy al law.™), see aive Bearharnais v.
People of Staic of 1M, 343 LS. 250, 256, {1952) (noling that defamatory statements are not

entitled to First Amendment protection). Many of ihe Defendants have teft their false and

841 e Fxkibit V-1, Cain Dee., Demand for Relraction.
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defamatory statements aboul Dr. Coomer published % Injunctive reliet prohibiting the co ntinued
publication of these defamatory statements is, (herefore, appropriare.

233, Dr, Coomer has evidonce supporling a prima [acic showing for cach of the elements
in his request for permanent injunctive rebiel against Defendants. First, while Dr. Coomer cannol
shaow that he has achieved actual suceess on the merits of his casc until the conclusion ol trial, he
has csiablished that he has a reasonable probability of prevailing on cach of the ¢ivil claims he has
brought against Defendants.** Beeause Dr. Cocner has a reasonable probubility of prevailing on
these claims, he has a substantial likelihood of succecding on the merits of his case, Further, the
penmanent injunction will only issue if Dr. Coenier succecds on the merits of his other claims.

234, Segond. if and when D, Coomer's elaims for defamation and intentional infiietion
of emotional distress are decided in his favor, allowing Defendants’ false and defamatory
statements 1o remain published would result in irreparable harm to Dr. Coomer. As the Colarado
Suprcme Court has noted:

[Diefamatory stalemenis are 50 egregious and intolerable because the stalement

destrovs an individual’s reputalion; a characteristic which cannot e boughe, and

one that, once lost, is extremely difficult to restore.

Keohaue, $82 P.2d ai 1298 (citing Curtis Pub. Co,, 388 .S, 4l 152 (noling that libel 15 as serious
as the keeping of dangerous animals and the use of explosives); Hayes v. Todd, 15 So. 752,755
(Fla. 1894) {discussing why there it such a compelling inferest in preventing and rediessing
attacks upon an individual’s reputation) (emphasis added)). Courls have long recognized the

irreparahle, incaleulable injuries people sulfer from defamatary statements. See id. The damage

B2 Sog supra ar §% DU see also PL's Amend. Compl. ul £§ 1V, V.

b3 Cow supra 2t 55 VIB) (1),



Dr. Coomer continucs 1o suffer to his reputation, privacy, and salety establishes that irreparablc
harm will resull if an injunction against Delendants does not jssue

235,  Third, Dr. Coomer’s injury to his reputation, privacy, and salcty oulweigh any
personal interest Defendants have in wanting to publish specific, defamatory statenients about
Dr. Coomer. A permanent injunction will only issue it 1. Coomer has in Lact succeeded on the
merils of his claim. And if he has succeeded, then e Court has definitively ruled that Defendants’
statements are defamatory, and Defendants would have ne First Amendment right 1o continue to
publish his defamatory statements. See Geriz, 418 1.8, at 340 {*{TThere 15 no constitutional value
in false statements of fact.”). However, Dr. Coomer will continue to suifer harm if the defamatory
stalements remain published. Therefore, Dr. Coomer has a prima facic showing that his injury
outweighs any interest Defendants have in continuing to repeat the defamatory stalements.

236.  Fourlh, the injunction will not adversely affect a public interest.  There is no
constitutional value in false statcments of thet, See Gerrz, 418 TS, at 340, To the contrary, the
public has an aclive interest in onsuring .thﬂt there are remedies for defumatory statements, See
Keohane, 882 P.2d at 1298; Diane L. Zimmerman, Curbing the Iigh Price of Loose Talk, 18
U.C.Davis L.Rev. 359, 360 (1985) (“In modern times, the potential for the careless, or worse, the
intentional falsehood 1o destroy livelihoods, disrupt families, and damage [riendships has been
viewed almost without exceplion by Eaglish and American judges as so serious a wrong that no
judicial system would dare abandon a remedy for it.”)). llere, there will be no adverse public

interest i Defendants cannol publish statements deternuined o be defamatory.

4 S Exhibit A, Coomer Dec, al ¥ 53; yee afso TL7s Ainend. Compl at § IVID), V(D).
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237.  To be clear, Dr. Coomer does not seek a preliminary injunction.  Instead, if
Delendants have not retracted their defamatory statemonts by the tinwe Dy, Coomer prevails on his
claims for defamation and intentional infliction of emotional distress, Dr. Coomer would be
entitled to permanent injunctive relicf. Beeause Dr. Coomer has made a prima facie showing for
every essential element of his request [or permanent injunction, Dr. Coomer respectiully requests
that the Cowrt deny Defendants’ motions to dismiss this claim.

C. Defendants are not entitled to attoruey’s fees for their special motions to dismiss, and
any award of lees to either party should be addressed by a separate proceeding.

238, The purposc of the Colorado anti-SLAPP statute is to ensure that “participalion in
matters of public significance’ is not “chifled through abuse of the judicial process.” C.R.S. § 13-
20-1101{D(w). Al the same time, the Colorado Legislature sought to “protect the rights of persons
Lo file meritorious lawsuits for demonstrable injury,” CR.S, § 13-20-1161(h).

239, In line with that purpose, scetion {4)a) of the statute provides i part that “a
prevailing defendant on a special motion to diamiss is entitfed o recover th;: defendant’s attorney’s
fees and costs.” C.R.S. § 13-20-1101(4)(a). Conversely, the slatute provides that “[11f the court
finds that a special motion to disntiss s frivolous or ig solely intended to cause nunccessary
delay . . . ths court shall award cosis and reasonable aitorney (ees o « plamuft prevailing on the
moton.” f. The statule does not deline “prevailing,” nor have any courts in Colorado interpreted
this provision. Under California law, the determination as to swhether a party “prevails” on an anti-
SLAPP motion lics with the discretion of the trial court, See Mana v. Quality Qld Tine Serv,, Inc.,
139 Cal. App. 4th 328, 340 (2000),

240,  Because any award of fees largely depends on the nature of the Court’s order on

the pending maotions, the Cour’s decision whether to award fees to Plaintilf or defendants would
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be better addressed by separate molion ufler the Court’s ruling. See e.g., An. Humane Avs'now
Los Angeles Times Comme'n, 92 Cal. App. 4th 1095, 110304 (2001}, Courts interpreting the
similar California statute have held that “fecs awarded w0 a defendant who was only partially
successful on the anti-SLAPP motion should be commensurate with the extent (o which the motion
changed the nature and character of the lawsuit in a particular way.”™ Mesn, 139 Cal. App. 4thoat
340. In certain cases, a detendant’s success at only dismissing certain claims can be an “illusory
victory™ if it fails to change the landscape of facts relevant to determining the rest of the lawsuit,
thus making an award of any fees inappropriate. See Moren v, Emdres, 135 Cal. App. 4th 932, 954
(2000},

241, At the same ume, o dendal of any Detendants® motions 1o dismiss would enlitic
Dr. Coomer to attorney’s fees and cosls [or motions that are desmed frivolous or solely intended
1o cause unnecessary delay. See C.R.8. § 13-20-1101(4)(a).

242, Dr Coomer remains steadfast that Defendants’ motions should uot even be
partially succcs.sihl, and that even 1f any individual claims are dismissed, a fee award to Defendants
would be inappmpriate.l Dr. Coomer alsa reserves e right to mave for attorney’s fees for
frivolous nmti(ms. {especially in tho case of Oitmann given the fact that he 1s simuitansously
seeking a dismissal of this case while treating the Court’s orders and the Court itselfwith conlempt)
or molions solely intended o causé unnecessary delay after the Court’s order granting or denying
the motions. However, it wounld better serve the interest of efficiency and justice for any argument
regarding whether fees should be awarded and the amount of any attorney’s fees afier the Court
rules on t-hf.-z pending motions. D, Cloomn-:.r reserves the right to argue in support of his recovery

of attorney’s tees and costs and/or againstany fee award to any defendant alter the Court’s ruling.
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VII. CONCLUSION
243, This is a casc where Defendants published sericus and oulrageous statements aboul
a private citizen—and in so doing, destroyed his privacy, safoty, and reputation. Defendants never
had a shred of relable prool that any of their delamatery statemenis about Dr. Coonier were Uue,
and Defendants knew and should have known that these statements were buseless and false.
Neither the First Amendment nor the Colorado anti-SLAPP statute insulates Defendants [rom
these tortious acts.

244, Defendants’ special motions o dismiss under the Colorado anti-SLAYYP stature
have no merit because Defendants did not engags in protected acts and because Dr. Coomer’s
claims apainst them are meritorions.  Dr. Coomer respectfully requesis that the Court deny
Defendants’ special motions Lo dismiss because the starute decs not apply and because Dr. Coumer
has muade a prima facie cvidentiary showing [or each of his claims.  Further, Dr. Coomer
respectfuily requests all such other and farther reliel 1o which the Court deems him to be jusily
cniitled.

PRAYER

Plaintil{ Eric Coomer, Ph.D., prays this Court dismiss Defendants’ special motions to

dismiss pursuant to C.R.S. § 13-20-1101 and grant him such other and further relief to which he

may he eniided.

149



Respectfilly submirted,

A8 Charles J. Cain
Charles T. Cain, ™vo. 51020
Steve Skarnulis, Wo. 21 PHV6401
Bradley A. Klocwer, No. 30365
Zachary H. Bowman, No, 2IPHV66706
Thomas M. Rogers 111, Mo, 28809
Muark Grueskin, No, 14621
Andrew Ho, N, 40381
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CERTIFICATE OF SERVICE
Om Seplember 17, 2021, 1 hereby cortily thal a true and correel copy of the [oregoing
Omnibus Response has been served on all parties receiving notice through ICCES, The Omnibus
Response iz filed in response o the following:
J Toscph Oltmann, FEC United, Inc., and Shuffling Madness Mcdia, Inc. dba
Conscrvalive Daily’s Special Motion 10 Dismiss Pursuant to C.R.S. § 13-

20-1101 filed 04-30-21

. James Hoft and TGE Communications, [ECs Motion to Dismiss Pursuant
o C.R S, § 13-20-1161 filed 04-30-21

. Michelle Malkin’s Special Motion to Dismiss Pursuant to C.R.S. § 13-20-
1101 filed 04-30-21

. Fric Metaxas’s Special Motion to Dismiss Pursuant to C.R.S.A. § 13-20-
1101 filed 03-01-211

. Herring Networks, Inc. dba One America News Network and Chanel Rion’s
Matwon to Dismiss Pursvant to Colorado’s ant-SLAPEP Statute, Colo. Rev.
Star. § 13-20-1 101 filed 04-30-21

. Sidney Powell and Sidney Powell P.CCs Special Maotion to Dismiss
Pursuant o C.R.5. § 13-20-1101 filed 04-30-21

. Detending the Republic’s Special Motion to [Hsnuss Pursuant to C.R.S.
§ 13-20-1101 filed 04-30-21

. Gonald F. Trump (or President, Ine.’s Motion o Dismiss Pursuant to C.R.S,
§ 13-20-1 1 filed (4-30-21

* Rudolph Giuliani's Special Motion to Dismiss Pursuant to C.R.S, § 13-20-
F101 filed 04-30-21

il Charles J. Cain

Charles J. Cam, No. 51020
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DISTRICT COURT, DENVER COUNTY, COLORMIC 1 o nenien 1l 2021 TET AM
1437 Bannock Street, Room 256 CASE NLMBER: 2020034319

Penver, Colorade 80202
Maintiff:

ERIC COOMEIL, Ph.]),

. Delendants:
CDONALDR T TRUMDP FOR PRESTDENT, TNC., FT. AT.
A COURTIISEONLY A

Attarneys for Donald T Trump for President, ine.

John &, Zakhem, #30089 Case No.: 20200V 34319
Eric R. Holway, #49283
Nicole B, Grimmuosey, #355217 Courtroom: 409

Jackson Kelly PLLC

1099 18 Streel, Suile 2150

Denver, Colorado 80202

Telephone: 303.390.0003

Facsimile: 303.390.0177
tgraklemies neksonkelly.com

eric. hobwvavidacksoniellyv.com
ideole srimimesey i pelsonied] v oo

NOTICE OF ENTRY OF ATPEARANCE AND WITHDRAWAL O COUNSEL

The undersigned, Nicole B. Grimmesey, of Jackson Kelly PLILC hereby enters her
appearance us co-counsed on behall of Delendan(, Donald J. Trump for President, Ine.,

Beth Chambers hereby withdraws as counsel for Defendant, Donald I Trump for President,
Inc.. and should be remoeved from all certificales of service and from the court’s filing notifications,

Respecttilly submirted this 17% day of September, 2021,

JACKSON KELLY PLLC

5/ Nicole B, Grimmesey,

John 8. Ldkhuu Esq., 430089

Eric R. Holway, Esq., #49263
Nicole B. Grimmesey, Esq., #55217

4535-8246-] 307 v ]



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 17" day of September, 2021, & true and correst
copy of the foregoing was served via Colorado Court’s F-Jiling System to all counscl of record,

S Anpela Maher
Angeta Maher

4833544013 vl
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DISTRICT COURT FOR THE CITY AND COUNTY OF
TDENVER, COLORADXO

DATE THLE
Address of Court; 1437 Bannock Strect PHINGT 1D

o Septerebes 1702021 [OREG AM
FZTADBRRIOR

Drenver., CO 30202 CABE MUMPBER: 20300V34319

Plaintiff: ERIC COOMER, Ph.D.

W,

Defendants: DONALD ], TRUMP FGR PRESIDENT, INC.,
ef ol

A COURTUSE ONLY A

/\ttorncvsior defendant Hcrrlng Ncetworks, Ine., d/b/a One
America News Network, and Chanel Rion: :

Blaine C. Kimrey — IL No. 6279625 - Admitted Pro Hae Vice 9/9/21
Jeanal Park - IL No. 6278193 - Admitted Pro [lac Vice WO/21
Bryean K. Clark — 1L No. 6296090 - Admitted Fro Hie Fice 999127
Julta L. Kocchley — 11 No. 6327456 - Admiied Pro Hee Vice 39521
Vedder Price P.C.

222 N, LaSalle Street, Suite 2600

Chicago, [T 60601

Telephone: (312) 609-7865

Facsimile: (312) 002-3003

Emails: bkimreyagvedderpnice.com, jpark@vedderprice.com,
belark@vedderprice.com, jkoechleyidlvedderprice.com

| Sponsoring Attorney:

Stephen Dexter, Bar No. 41839

Lathrep GPM LLP

- 1515 Wynkoop Street, Suite 600
Denver, Colorado 80202

Telephone: {720) 931-3200

Facsimile: (720)931-3201

Emal: stephen. dexterzdlathropgpm com

ENTRY OF APPEARANCE

Casc Number: 202000343149

Courtroony: 409

Attorneys Blaine C. Kimrey, Jeanah Park, Bryan K. Clark and Julia L. Kocchley of Vedder

Price P.C., hereby enter their appearances on behall of defendants Hurring Netwarks, Inc., d/b/a

Ono America News Network, and Chane! Rion.



Dated this 17" day of Seplember 2021,

%]

Respectiully submittad,

Duldy anthorized sipnoaeire on file in the
officas of Vedder Price P.C

By: &/ Blaine C. Kimrey
Blaine C. Kinrey - [L No. 6279625 -
Admitted Pro Fac Viee 9/9/21

Jeanah 'ark - TL WNo. 6278193
Pra Hoe Vice 959721

- Admaiutexd

Bryan K. Clark — IL No. 6296090 -
Admitted i7ra Heue Fice 9/9:21

Julia L. Koechley IL No. 6327456 -
Admitted Pro Hac Vice 9/9:21

Vedder Price T.C.

222 N. LaSalle Streei, Suite 2600
Chicaga, [hinois 40601

Telephone: (312} 609-7863
Facsimile: (312) 609-5005

E-mail: bkimrey@vedderprice.com

» & Stephen K. Dexter

Stephen K. Dexter, #41839

1515 Wynkoop Streat, Suite 600
Denver, CQ 80202

Telephone: {720 931-3200

Facsimile: {720)921-3201

Emai!; stephen.dexteri@lathropgpm.com




CERTIFICATE OF SERVICE
[ isreby certity that on this 17 day of September, & truc and correct copy of the foregoing

was electronically served via the Inlegrated Colorade Courts E-Filing System (ICCES), which will
send an electronic copy of this [ling o «ll counsel of record.

Duly anthorized signatuve on file in the offices of
Lathrop GPM LLP

5/5tephen K, Dexter

47573079



