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PUMP Act: Recap

. Most nursing workers are
entitled to reasonable break
time and a private space to
pump at work for up to one
year after their child’s birth.

. Most employers are required
to provide covered
employees with space that is
functional for pumping milk,
shielded from view, free from
INntrusion, available as needed,
and not a bathroom.




PUMP Act: Guidance

Employers must provide nursing employees with reasonable break time each time they need to pump at work.

There is no maximum number of breaks.

Break Time
Requirements

The frequency, duration, and timing of breaks will vary depending on the need of the nursing employee and
their child.

Employee and employer may agree to a schedule based on individual need, but an employer cannot require an
employee to adhere to a standard, fixed schedule.

Telework employees are eligible for breaks on the same basis.



PUMP Act: Guidance

Nursing employees must have access to a place to pump that is shielded from view, free from intrusion, available each
time it is needed, and not a bathroom.

Employers must ensure privacy, regardless of location.

Space
Requirements

Location must be functional for pumping and must include a place to sit and a flat surface (other than the
floor) to place the pump.

Employer must ensure employee is able to safely store milk.

Space may be permanent or temporarily created, converted, or made available.



PUMP Act: Guidance

Compensation Requirements

Exempt Employees Nonexempt Employees

Entitled to their full weekly salaries
even if absolutely no work is
performed during their pump breaks.

Generally not entitled to compensation if completely relieved of
duty during pumping breaks.

Short breaks, usually 20 minutes or less, provided by the
employer must be counted as hours worked.

Employees must be compensated to for any work performed
during pumping break.

Employees must be compensated for pumping breaks in the
same way as other breaks, if the employer provides paid break
time.




PUMP Act: Guidance

EMPLOYEE RIGHTS

UNDER THE FAIR LABOR STANDARDS ACT

FEDERAL MINIMUM WAGE Posti Nng Requ Irements
S

BEGINNING JULY 24, 2009

The law requires employers to display this poster where employees can readily see it.

PUMP AT WORK The FLSA requires employers to provide reasonable break time for a nursing employee to express
breast milk for their nursing child for one year after the child’s birth each time the employee needs
to express breast milk. Employers must provide a place, other than a bathroom, that is shielded
from view and free from intrusion from coworkers and the public, which may be used by the
employee to express breast milk.

d other violatiors. The Department may igate
ployers may be assessed ciil money penaties for
wage ime pay .

ADDITIONAL
INFORMATION

learmers, apprentices, and weskers with dsabilities may be
under speciai certficates issued by the Depariment of Labar.
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PUMP Act: Guidance

Exemption?

MVIVIVE Employers with less than 50 employees MVIVIVE

nationwide may be exempt if they can

SIVEVEVE demonstrate that compliance for a SEVEVEVE
particular employee would cause an
-§-5-§-§- undue hardship within the framework of - 55§

the ADA.
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Artificial Intelligence in Employment
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AI Concerns in Employment Decisions
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AI Concerns in Employment Decisions

« The employer does not provide or account for a reasonable
accommodation that is necessary for a job applicant or

employee to be rated fairly and accurately by the algorithm.

 Algorithmic decision-making tool intentionally or
unintentionally screens out or otherwise penalizes an
Individual with a disability, even though that individual is
able to do the job with a reasonable accommodation.




Navigating Al in
Employment

Decisions

Review all
requests for
accommodations
from an Al
\V/<Iglele]g

Train staff to
recognize and
process requests
for
accommodation

Provide Reasonable
Accommodations

Develop
alternative
means of rating if
Al process is
inaccessible or
will result in a
disadvantage



Navigating Al In [
Employment o
Decisions

Describe traits that
algorithm is
designed to access, Minimize
the methods, and Disadvantages
variables that may
affect it

Inform applicants
and employees that
reasonable
accommodations
are available

Ensure tools only
measure
necessary/essential
gualifications and
abilities and that
they are measured
directly



Navigating Al in
Employment

Decisions

Confirm whether
there are any
disabilities for

which there is no

accessible format

Confirm the tool
does not ask
questions likely
to elicit
information
about a disability

Al and Vendor
Due Diligence

Confirm
responsibility for
providing
reasonable
accommodations

Confirm whether
there was testing
for algorithm
disadvantages



—
ADA Case Update

While plaintiff's tester ADA case regarding website accessibility
was moot, “the issue [as to whether a plaintiff has Article Il
standing to sue hotels whose websites failed to state whether
they have accessible rooms, even if the plaintiff has no

Intention of staying at the hotels] in this Court is very much
alive.”

Acheson Hotels. LLC v. Laufer, 144 S. Ct. 18 (2023).
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ADA Case Update

“I1lf a plaintiff's retaliation claim is based on a predicate
violation of Title | regarding employment discrimination, then
her Title V retaliation claim will be barred by sovereign
IMmmunity.”

Sherman v. Pub. Emps. Ret. Sys., 2023 U.S. Dist. LEXIS
174092, 2023 WL 6307632 (S.D. Ohio Sept. 28, 2023).



—
ADA Case Update

An employee does not put an employer on notice of a disability
by stating that she feels “depressed” about her work

environment without more (e.g., corroborating medical
evidence).

Hrdlicka v. General Motors, LLC, 63 F.4th 555 (eth Cir.
2023).
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FMLA Case Update

An employee’s notice of intention to take FMLA leave must be
reasonably adequate to apprise the employer of the
employee’s request to take leave for a serious health condition
that rendered her unable to perform her job. General
references to her head “really hurting”, feeling “sick,” or having
“fever and other symptoms” are “simply generalized
descriptions of ailments that do not rise to the level of ‘serious
health conditions’ within the meaning of the FMLA.”

Hrdlicka v. General Motors, LLC, 63 F.4th 555 (eth Cir.
2023).
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FMLA Case Update

FMLA claim for violations of the “self-care” provision of the
FMLA is barred by the doctrine of sovereign immunity.

Sherman v. Pub. Emps. Ret. Sys., 2023 U.S. Dist. LEXIS
174092, 2023 WL 6307632 (S.D. Ohio Sept. 28, 2023).
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FMLA Case Update

An employee can maintain an FMLA retaliation claim
even when the employee is not entitled to FMLA |leave

because “the FMLA protects the right of an employee to
INquire about and request leave.”

Millman v. Fieger and Fieger, PC, 58 F.4th 860 (6th
Cir. 2023).
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FMLA Case Update

Intermittent leave falls within the foreseeability leave provision
for providing notice under the FMLA. "Foreseeability turns on
whether the qualifying reason, i.e., the illness or medical
condition, was foreseeable. In intermittent leave cases, the
qualifying reason is known in advance, even if it iIs unclear
when the condition will flare up and require time off.”

Render v. FCA US LLC, 53 F.4th 905 (6th Cir. 2022).
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FMLA Case Update

“IT]he required casual connection between the protected
activity and the adverse action can be established solely by
temporal proximity.”

Maxwell v. FCA US, LLC, 2023, U.S. App. LEXIS 6775, 2023
WL 2636586 (6th Cir. Mar. 21, 2023).
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FMLA Case Update

Alterations of job responsibilities, changing of supervisors,
requirement to work in person at a relocated desk were not
adverse employment actions. “Employment shifts ... ‘without
changes in salary, benefits, title, or work hours usually do not
constitute adverse employment decisions.”™

Erwin v. Honda North Am., Inc., 2023 U.S. App. LEXIS
9618, 2023 WL 3035355 (oth Cir. Apr. 21, 2023).
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FMLA Case Update

Plan administration for short-term disability leave—rather than
the employer—took adverse action against employee by
denying STD leave while employee was on approved FMLA

leave for her pregnancy. Employer could not be liable for FMLA
retaliation for plan administrator’s action related to STD leave.

Harmon v. Honeywell Intelligrated, 2023 U.S. Dist. LEXIS
115597, 2023 WL 4348834 (S.D. Ohio July 5, 2023).
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FMLA Poster Update Your Employee Rights

Under the Family and
Medical Leave Act

What is FMLA leave? e g

.......
nnnnnnn

INn April 2023, the Department of
Labor released a redesigned

employee rights poster, which
includes updated language on how | ===
covered employers are defined. '

What does my
employer need to do?

Where can | find more
information?

How do | request
FMLA leave?

muat




FMLA Poster Requirement

February 2013 and
April 2016 versions
still fulfill posting
requirement.
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ADA or FMLA?

Taylor is normally required to work more than 8 hours per day.
She has developed a chronic, serious health condition and will
no longer able to work more than 8 hours per day indefinitely.
Both the ADA and the FMLA apply to Taylor and her employer.

Which law applies to allow Taylor to limit her workday
to 8 hours per day indefinitely?



. S
ADA or FMLA?

Taylor is normally required to work more than 8 hours per day.
She has developed a chronic, serious health condition and will
no longer able to work more than 8 hours per day indefinitely.
Both the ADA and the FMLA apply to Taylor and her employer.

Which law applies to allow Taylor to limit her workday
to 8 hours per day indefinitely?

Both the FMLA and the ADA.
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FMLA Leave Can Be Used Indefinitely

U.S. Department of Labor, Opinion Letter F

an eligible employee with a serious hea

t

MLA2023-1-A:

N condition

that necessitates [imited hours may use FMLA leave to
work a reduced number of hours per day (or week) for
an indefinite period of time as long as the employee
does not exhaust their FMLA |leave entitlement.



Distinct Rights, Overlapping Application

Leave for a serious
health condition.

Reasonable
accommodation
for a disability.

© Copyright 2024, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved. | Page 112



Questions?
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