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Moonlighting:
Should it be Allowed? What are the Issues?
How can Our Firm Address it?
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RLI Design Professionals is a Registered Provider with The American Institute of Architects
Continuing Education Systems. Credit earned on completion of this program will be

reported to CES Records for AIA members. Certificates of Completion for non-AIA members
are available on request.

This program is registered with the AIA/CES for continuing professional education.
As such, it does not include content that may be deemed or construed to be
an approval or endorsement by the AIA of any material of construction

or any method or manner of handling, using, distributing, or dealing

in any material or product. Questions related to specific materials,

methods, and services will be addressed at the conclusion of this presentation.
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Copyright Materials

This presentation is protected by US and International Copyright laws.
Reproduction, distribution, display and use of the presentation
without written permission of the speakers is prohibited.
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Course Description

When an employee works outside the scope of the traditional
employer-employee relationship, it’s known as moonlighting.
The practice of moonlighting is relatively common, and
in some cases, it’s known and accepted by the employer.

This presentation will:

1 highlight the issues related to moonlighting

72  consider whether or not the practice should be allowed

3 identify steps a firm can take so that the line between
the employee and moonlighter is more clearly defined
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Learning Objectives

Participants in this session will:

Consider the issues related to moonlighting;

Determine whether or not the practice should be allowed;

|dentify steps that can be taken so that the line between
employee and moonlighter is more clearly defined;

Evaluate insurance coverage considerations related to
moonlighting.
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The Forces Behind Moonlighting

Financial Planning,

Security, and Stability Entrepreneurism

Benefits/
Family/Health
Concerns

Flexibility




The Forces Behind Moonlighting

Exploring Alternatives




The Forces Behind Moonlighting

Volunteerism

CONSULT IF YOU HAVE RELEVANT EXPERIENCE:
Adapt existing spaces

TEACH/LEARN:
: DONATE:
Mentorship
i Funds
Best practices
igi Time
Digital advancement ‘ |-
Sustainability upplies
Kindness

Resilience

credit:
Wanda Lau, LEED AP

“Here’s How Architects, Designers, and Makers Can Help and Volunteer in the Coronavirus Era”
ARCHITECT Magazine
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Perhaps there’s a different question...

...Is there
really a choice?

State of Washington House Bill 1450

NEW SECTION. Sec. 3. (1) Subject to section 11 of this act,
a noncompetition covenant is void and unenforceable against an
employee:

(a)(i) Unless the employer discloses the terms of the
covenant in writing to the prospective employee no later than
the time of the acceptance of the offer of employment and, if
the agreement becomes enforceable only at a later date due to
changes in the employee's compensation, the employer
specifically discloses that the agreement may be enforceable
against the employee in the future; or

(ii) If the covenant is entered into after the commencement
of employment, unless the employer provides independent
consideration for the covenant.
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Moonlighting Bans May Not be Allowed

The issue:
In 2018, a NLRB administrative law judge
struck down
an employer’s prohibition

on workers taking a second job. The policy:

“Employees are expected to devote their primary work

efforts to the Company's business. Therefore, it is

mandatory that they do not have another job that:

* Could be inconsistent with the Company's interests.

e Could have a detrimental impact on Company's image
with customers or the public.

e Could require devoting such time and effort that the
employee's work would be adversely affected.

The finding: Before obtaining any other employment, you must first

get approval from the Company Treasurer. Any change

in this additional job must also be reported to the

Company Treasurer.”

Prohibitions on moonlighting

must be clear and focused.

Nicholson Terminal & Dock Company, AL) Decision (07-CA-187907)



Establishing Policies Instead of Bans

1

Taking a job with a competitor or related company
IS a common conflict of interest,
and many employers, including the U.S. Government,
require permission before an employee may take on
any outside employment.

General Counsel’s Answering Brief In Response To The Respondent’s Exceptions
To The Decision Of The Administrative Law Judge in Nicholson
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Risks to the Employer

Inattention from Fatigue/Distraction

Conflicts of Interest

Confidentiality

Lack of transparency

Deeper Pockets of the employer

Third party exposures

Uncovered exposures
Lack of insurance in the event of a claim
Deductibles
Staff time to monitor claims
Reputational damage

Paid claims impact insurability/future premiums
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Risks to the Moonlighter

Inexperience
With the project type
Running a project
Running a business
Limited
Oversight or peer review
Other resources
Scopes and budgets may increase risk
Costs (e.g., licensing)
Nonpayment

Find our Project Risk Management Matrix:
https://www.rlicorp.com/dp-risk-management
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Coverage under the firm’s insurance

66

“Insured Person” means any person who was, now is, or shall become:

a. a duly elected or appointed director, officer, principal, partner, member or employee
of the Named Insured, but only while acting on behalf of the Named Insured;

b. a duly elected manager, member of the board of managers or equivalent executive
of the Named Insured if it is a limited liability company, but only while acting on behalf
of the Named Insured,;

c. temporary, or leased personnel of the Named Insured, but only while acting under
the direct supervision and on behalf of the Named Insured,;

d. any retired or former director, officer, principal, partner, member or employee
(including former temporary or leased personnel) of the Named Insured, but only
while acting on behalf of the Named Insured, and solely with respect to Wrongful Acts
or acts giving rise to a Pollution Incident committed while serving in their capacity as a
current director, officer, principal, partner, member, employee, temporary, or leased

personnel of the Named Insured. ’ ’
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Considerations for a Firm Moonlighting Policy

Stipulate—If allowable by law, moonlighting:

Occurs with employer’s knowledge/permission

Does not allow working for direct competitors

Can not otherwise conflict with the firm’s interests

Must follow guidelines on leaves of absence (e.g., FMLA)
Direct—Use of the firm’s resources, such as:

Firm letterhead

Email signature block

Stamp/Seal

Web posts

Phone
Recommend—Resources for moonlighters:

Require moonlighters to buy insurance

Require moonlighters to use a written contract
Collect—Evidence of understanding:

Signed employee acknowledgement of receipt/review of the policy

Signed acknowledgement from the client of the contracting relationship/
waiver of future claims

m ;




Considerations for a Firm Moonlighting Policy

Clarify—Is your firm the “primary employer?”
Establish—Expectations:

Employees must meet the demands of the job

This may mean working 35-40 hours per week (or more)
Confirm—Licensing:

Do moonlighting activities need to be performed under a separate license?
Define—Disciplinary actions for failure to comply with the policy:

Up to and including termination
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AlIA Pro Bono Contract

PATA pocument B106™ - 2010

Standard Form of Agreement Between Owner and Architect for
Pro Bono Services

AGREEMENT made as of the day of

1n the year o« .

{In words, indicate day, month and year.) H e I pfu I p rov | S | O N S
BETWEEN the Architect’s client identified as the Owner: g .
(Name, legal status, address and other information) tO a d d reSS I n CI U d e .

e Scope of services
and the Architect * Righttorely

(Name, legal status, address and other information)

 Copyright and licenses
e Limitation of liability

https://documentsondemand.aia.org/
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Certificate of insurance
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CERTIFICATE OF LIABILITY INSURANCE

DATE (MMIDDIYY YY)

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to the

terms and conditions of the policy, certain poli

certificate holder in lieu of such endorsement(s).

ies may require an endorsement. A statement on this certificate does not confer rights to the

FRODUCER

CONTACT
NAME:

PHONE
(AIC. No, Ext):

FAX
(AIC. No):

E-MAIL
ADDRESS:

INSURER(S) AFFORDING COVERAGE

NAIC #

INSURER A :

INSURED

Employee’s Moonlighting Entity

INSURER B :

INSURER C :

INSURER D :

INSURER E :

INSURER F :

COVERAGES

CERTIFICATE NUMBER:

REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDL[SUBR] FOLICY EFF | POLICY EXP
LTR TYPE OF INSURANCE INSR | WvD POLICY NUMBER (MM/DEIYY YY) | (MMDDIYY YY) LIMITS
GENERAL LIABILITY EACH OCCURREMNCE g
] DAMAGE 10 RENTED
COMMERCIAL GENERAL LIABILITY I— I_ PREMISES (Ea occurrence) $
CLAIMS-MADE OCCUR MED EXP (Any one person) $
PERSONAL & ADV [NJURY $
GEMERAL AGGREGATE 3
GEN'L AGGREGATE LIMIT APPLIES PER PRODUCTS - COMPIOP AGG | $
PRO- 3
POLICY JECT LoC
AUTOMOBILE LIABILITY I_ I_ s NOLE LIMIT o
ANY AUTO BODILY INJURY (Per person} ¢
ALEQUNED SHEQULED BODILY INJURY (Per accident) | §
NOMN-OWMNED PROPERTY DAMAGE
HIRED AUTOS ALTOS (Per accident) ¥
s
UMBRELLA LIAB OCCUR I I EACH OCCURRENCE 3
EXCESS LIAB CLAIMS-MADE AGGREGATE $
DED | | RETENTION § $
WORKERS COMPENSATION VWC STATL CTH-
AND EMPLOYERS' LIABILITY viIN TORY LIMITS ER
ANY PROPRIETORPARTNER/EXECUTIVE E.L. EACH ACCIDENT 3
GFFICEMEMBER EXCLUDED? I:l NiA
(Mandatory in NH) E.L. DISEASE - EAEMPLOYEH $
If yes, describe under
DESCRIPTION OF OPERATICNS hela E.L. DISEASE - POLICY LIMIT | $
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Related Issues

Flexible Work

Work Hours
Arrangements

Conflicts of
Interest

Confidentiality

Company Auto Performance
Policies Reviews

Volunteering

Intellectual
Property

Disciplinary
Actions

Cyber Security

Employee
Assistance
Program




Closing Thoughts for Employers

For firms that:

* have an outright
ban against
moonlighting, or

* treatitasacause
for termination,

now may be a good time
to review your firm’s policy




Closing Thoughts for Employees

If you're looking for more,
or a different experience, consider:

* Joining a committee
* Entering a design competition
* Seeking another job

Or consider moonlighting.
Just don’t bite the hand that feeds you!

Golden Rule of Moonlighting:

‘ ‘ You will never create competition, steal company resources, or lie to your
employer. Your first responsibility and loyalty is always to your employer. ’ ’

~ Michael Riscica AIA CSI

YoungArchitect.com




Disclaimer

Nothing presented herein is a substitute for actual legal advice that can
only be provided in the event that an attorney client relationship is formed
and agreed to by both the attorney and the client.
Furthermore, the presentation may involve hypothetical facts
and is no substitute for legal advice based on the actual facts and

circumstances of a particular situation.
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Thank you for your time!

QUESTIONS?

This concludes The American Institute of Architects
Continuing Education Systems Program

Barbara Sable, AVP, RLI Design Professionals
Barbara.Sable@rlicorp.com

Brianna Girard, Associate Underwriter
Brianna.Girard@rlicorp.com

®
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JenniferWalton@rlicorp.com
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