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About the Global Forum

The Global Forum on Transparency and Exchange of Information for
Tax Purposes is the multilateral framework within which work in the area
of tax transparency and exchange of information is carried out by over
130 jurisdictions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer
review of the implementation of the international standards of transpar-
ency and exchange of information for tax purposes. These standards are
primarily reflected in the 2002 OECD Model Agreement on Exchange of
Information on Tax Matters and its commentary, and in Article 26 of the
OECD Model Tax Convention on Income and on Capital and its commen-
tary as updated in 2004. The standards have also been incorporated into
the UN Model Tax Convention.

The standards provide for international exchange on request of fore-
seeably relevant information for the administration or enforcement of the
domestic tax laws of a requesting party. Fishing expeditions are not authorised
but all foreseeably relevant information must be provided, including bank
information and information held by fiduciaries, regardless of the existence
of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by
the Global Forum as relevant to its work, are being reviewed. This process is
undertaken in two phases. Phase 1 reviews assess the quality of a jurisdic-
tion’s legal and regulatory framework for the exchange of information, while
Phase 2 reviews look at the practical implementation of that framework. Some
Global Forum members are undergoing combined — Phase 1 and Phase 2 —
reviews. The Global Forum has also put in place a process for supplementary
reports to follow-up on recommendations, as well as for the ongoing monitor-
ing of jurisdictions following the conclusion of a review. The ultimate goal is
to help jurisdictions to effectively implement the international standards of
transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum
and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency
and Exchange of Information for Tax Purposes, and for copies of the pub-
lished review reports, please refer to www.oecd.org/tax/transparency and
WWW.eoi-tax.org.
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Abbreviations

ANSD National Agency for Statistics and Demography (agence
nationale de la statistique et de la déemographie

APIX Investment Promotion and Major Works Agency (Agence
pour la Promotion des Investissements et des grands
travaux)

BCEAO Central Bank of West African States (Banque centrale
des Etats d Afrique de I’Ouest)

BRVM Regional stock exchange (Bourse Régionale des Valeurs
Mobilieres)

CENTIF Financial Intelligence Unit (Cellule de renseignements
financiers)

CIMA Inter-African Conference on Insurance Markets

DLEC Directorate for Legislation, Studies and Litigation
(Direction de la Législation, des Etudes et du
Contentieux)

DGID General Tax Directorate (Direction Générale des Impats
et Domaines)

DTC Double Tax Convention

ECOWAS Economic Community of West African States

EIG Economic interest grouping (groupement d’intérét
économique)

EOI Exchange of information

FATF Financial Action Task Force

GIABA Inter-Governmental Action Group against Money

Laundering in West Africa (Groupe Intergouvernemental
d’Action contre le Blanchiment d Argent en Afrique de
["Ouest)
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NGO Non-Governmental Organisation

NINEA National identification number for enterprises and
associations

OHADA Organisation for Harmonisation of African Business
Laws

RCCM Trade and Personal Property Credit Register (registre du
commerce et du crédit mobilier)

SA Public limited companies (Société¢ anonyme)

SARL Limited liability companies (Société a responsabilité
limitée)

SAS Simplified joint-stock companies (Société par actions
simplifiée)

SCS Limited partnerships (sociétés en commandite simple)

SNC General partnerships (sociétés en nom collectif)

SpP Joint ventures (sociétés en participation)

ToR Terms of reference

WAEMU West African Economic and Monetary Union

PEER REVIEW REPORT — PHASE 2 — SENEGAL © OECD 2016



EXECUTIVE SUMMARY - 9

Executive summary

1. This report summarises the legal and regulatory framework for
transparency and exchange of information in Senegal, as well as the imple-
mentation and effectiveness in practice. The international standard, which
is set out in the Global Forum’s Terms of Reference to Monitor and Review
Progress Towards Transparency and Exchange of Information on request, is
concerned with the availability of relevant information within a jurisdiction,
the competent authority’s ability to gain timely access to that information,
and in turn, whether that information can be effectively exchanged on a
timely basis with its exchange of information partners. The assessment of
implementation in practice covered a period of three years (2012-14).

2. Senegal is a West African country with approximately 14.2 13.5 mil-
lion inhabitants. The country’s economy is driven by tourism, exportation of
oil to landlocked neighbours, the mining industry and agriculture (fishing).
Senegal has a civil law system. The country undertook to apply the interna-
tional transparency standard by becoming a member of the Global Forum on
Transparency and Exchange of Information for Tax Purposes in 2012.

3. Generally speaking, Senegal’s legal and regulatory framework
ensures the availability of ownership and identity information for compa-
nies and other entities. Companies and other legal persons are required to
register with the public authorities, including the tax authorities. However,
certain minor flaws were identified in the prevailing legislation. Although
company law no longer allows for the creation of bearer shares, the require-
ment to dematerialise existing shares does not give sufficient details about
the practicalities to guarantee dematerialisation of all bearer shares. However,
the impact of this flaw is tempered by the fact that very few companies have
issued bearer shares. In practice, information on company ownership is avail-
able from the Trade and Personal Property Credit Register (RCCM) and from
the tax authorities, thus allowing an efficient exchange of this information.

4. There are provisions in accounting and tax law which require the
keeping and retention of accounting records and underlying documenta-
tion for a minimum ten-year period. Banking and anti-money laundering
regulations in Senegal guarantee the availability of banking information.

PEER REVIEW REPORT - PHASE 2 - SENEGAL © OECD 2016
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Inspections by the tax and other authorities ensure the availability of this
information in practice. The Senegalese tax authorities hold a certain amount
of information on the identity, ownership and accounting system of taxpay-
ers. Otherwise, Senegalese tax law gives the tax authorities, which are the
delegated competent authority, extensive powers to gather information,
including banking information, which may be used and are used in practice
for information exchange purposes without any restriction related to domestic
tax interest. There is no right of notification in Senegal.

5. Senegal has a network of 18 21 bilateral tax conventions, and
two regional instruments and the Convention on Mutual Administrative
Assistance in Tax Matters as modified (the multilateral Convention is signed,
but not yet ratified) which together cover 27 109 jurisdictions. Although
some of the instruments are not recent, all those in force allow for effective
exchange of information, with the exception of banking information where
the partner jurisdiction is not able to guarantee reciprocity. Senegal has never
declined to conclude an information exchange agreement.

6. Senegal received nine requests for information between 2012
and 2014, and answered two of them within 90 days. Four are still being
answered. The other three requests have been (fully) answered within
180 days, within a year and after a year. The handling of requests was uneven
during the review period, as a result of a lack of a defined procedure for
dealing with these requests and because of the specificities of some requests.
Nevertheless, the requesting authorities are generally satisfied with the way
their requests have been dealt with.

7. Senegal has been rated on each of the 10 essential elements, and has
also been given an overall rating. The ratings for the essential elements are
based on the analysis contained in this report, taking into account the con-
clusions of Phase 1 and the recommendations formulated with regards to the
legal framework in Senegal and the effectiveness of the information exchange
in practice. On this basis, Senegal has been rated as follows: Compliant for
elements A.2, A.3, B.1, B.2, C.1, C.2, C.3 and C.4; largely compliant for ele-
ments A.l and C.5. Given the ratings for each of the essential elements taken
as a whole, the overall rating for Senegal is “Largely compliant™.

8. A follow-up report on the measures taken by Senegal in response to
the recommendations made in this report must be presented to the Secretariat
on an annual basis.

PEER REVIEW REPORT — PHASE 2 — SENEGAL © OECD 2016
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Introduction

Information and methodology used for the peer review of Senegal

9. The assessment of the legal and regulatory framework of Senegal, as
well as the implementation and effectiveness of this framework in practice,
was based on the international standards for transparency and exchange of
information on request as described in the Global Forum’s Terms of Reference
to Monitor and Review Progress Towards Transparency and Exchange of
Information For Tax Purposes, and was prepared using the Global Forum’s
Methodology for Peer Reviews and Non-Member Reviews. The assessment
was based on the laws, regulations, and exchange of information mechanisms
in force or effect as at 13 May 2016, on Senegal’s responses to the Phase 1 and
Phase 2 questionnaires and supplementary questions, other materials supplied
by Senegal, including during the onsite visit to Dakar on 18-21 January 2016,
and information supplied by partner jurisdictions.

10. This report includes the Phase 1 evaluation on the legal framework in
Senegal, published in 2015, and the Phase 2 evaluation on the implementation
and effectiveness in practice of this framework during the three-year peer
review period from January 2012 to December 2014.

11. The Terms of Reference break down the standards of transparency
and exchange of information into 10 essential elements and 31 enumer-
ated aspects under three broad categories: (A) availability of information,
(B) access to information, and (C) exchange of information. This review
assesses Senegal’s legal and regulatory framework and its implementation
in practice against these elements and each of the enumerated aspects. In
respect of each essential element of the legal framework, a determination
is made that either: (i) the element is in place, (i) the element is in place but
certain aspects of the legal implementation of the element need improvement,
or (iii) the element is not in place. These determinations are accompanied
by recommendations for improvement where relevant. A summary of find-
ings against those elements is set out at the end of this report. In addition,
in light of the Phase 2 evaluation, recommendations are made about the
practical implementation of each of the essential elements by Senegal, and
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12 - INTRODUCTION

each element is given a rating as follows: (i) compliant, (ii) largely compliant
(iii) partially compliant or (iv) non-compliant. As indicated in the Assessment
Criteria note, at the end of a Phase 2 evaluation of a jurisdiction, an “overall”
rating is given in order to illustrate the overall situation of the jurisdiction.
A summary of the results for each of these elements is included at the end of
this report.

12. The assessment was conducted by a team which consisted of two asses-
sors and a representative of the Global Forum Secretariat: Ms Anne Stephany,
Exchange of Information unit, Direct Tax Administration (Luxembourg),
Mr Didier Motto, Exchange of Information unit, General Directorate of
Taxes (Cameroon), and Ms. Gwenaélle Le Coustumer from the Global Forum
Secretariat.

Overview of Senegal

13. Senegal is a West African country with a surface area of
196 722 square kilometres. It has borders with Mauritania to the north, Mali
to the east, Guinea and Guinea Bissau to the south and Gambia to the west,
and a 500-km coastline on the Atlantic Ocean. The capital of Senegal is
Dakar and the country has 14.2 13.5 million inhabitants. Its official language
is French; and six other languages are considered national languages.!

14. The main economic sectors in Senegal are services (tourism being
the most important source of foreign currency; telecommunications, financial
services), industry (mainly electricity and water, construction, extraction and
chemistry and peanut oil) construction and a decreasing agriculture (40%
of the workforce). Senegal has an estimated GDP of USD 15.3 14.8 billion.>

15. The main trading partners of Senegal are, for exports (mainly of gold,
fish, hydrocarbons, cement, phosphates, shell fish and unrefined peanut oil):
Africa for 43 46% (Mali, Cote d’Ivoire, Guinea-Bissau, Gambia, Burkina
Faso, Equatorial Guinea, Cameroon), Europe for 27 26% (Switzerland,
France, Spain, Italy) and Asia for 21 17% (India, People’s Republic of China,
United Arab Emirates, Korea, Japan). Imports (hydrocarbons oil, machinery,
crude oil, rice, pharmaceutical products, wheat flour, fat) come mainly from
Europe for 48% (France, Belgium, Netherlands, Germany), Asia for 2328%
(China, India, Thailand, UAE), Africa for 1917% (Nigeria, Cdte d’Ivoire,
South Africa, Morocco, Mali, Togo), and Americas for 86% (USA, Brazil,
Argentina). Foreign direct investments in Senegal amounted to the equivalent
of 1.7% GDP in 2013.

—_—

Information taken from the Senegalese government website www.gouv.sn.
2. World Bank: http:/donnees.banquemondiale.org/pays/senegal and Situation écono-
mique du Sénégal : apprendre du passé pour un avenir meilleur, December 2014.
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16. The Senegalese economy is also impacted by the major role of the
informal sector?, an unemployment rate around 13% (ENES 2015) and an
important part of the population below the poverty threshold (33% of the
population had less than USD 1.25 per day and inhabitant in 2013). Nearly
half of the working population is employed in the non-agricultural informal
sector, which accounts for 41.6% of GDP, 57.7% of non-agricultural value
added and 39.8% of output. Only 8.7% of informal production units have a
national identification number for enterprises and associations (NINEA),
even though they are often registered in the Trade and Personal Property
Credit Register (registre du commerce et du crédit mobilier, RCCM). The
share of taxes and duties paid to the state remains relatively small, though it
is increasing significantly, representing 4.2% of the sector’s total value added
(compared with 10.4% for the formal sector). To promote the integration of
the informal sector, the minimum share capital for SARL was decreased in
2014 and removed in 2015. However, the informal sector is mostly made up of
micro-units, since 91.8% of entrepreneurs are individuals; in addition, where
businesses have more than one owner, the co-owners are mainly family mem-
bers. Senegalese households make up 92% of the informal sector’s customers.
The Senegalese authorities therefore consider that the informal sector is not
relevant for exchange of information purposes.

17. The currency is the African Financial Community franc, called the
CFA franc (currency code: XOF). One euro is worth 655.957 XOF. Senegal
shares its currency with seven other West African countries which are mem-
bers of the Franc zone of the West African Economic and Monetary Union
(WAEMU), namely Benin, Burkina Faso, Cote d’Ivoire, Guinea Bissau, Mali,
Niger and Togo.

18. Senegal gained independence from France in 1960 and is a secular,
democratic and social republic. It has a pluralist presidential system, elections
for the presidency being held every seven years. Legislative power is exer-
cised by Parliament, which comprises the National Assembly and the Senate.
Senegal is a unitary state with 14 administrative regions.

General information on the legal system

19. Senegal has a civil law legal system, governed by national and
Community laws. The order of precedence is as follows: the Constitution
of 22 January 2001, international treaties and agreements, laws, regulations
and other administrative decisions. Duly ratified or approved treaties and

3. Agence nationale de la Statistique et de la Démographie : Enquéte nationale sur
le secteur informel au Sénégal, novembre 2013 : http://www.ansd.sn/ressources/
rapports/Rapport-final-ENSIS.pdf.
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agreements take precedence over laws as of their publication, provided that
they are enforced by the other Party.

20. Community law (OHADA, WAEMU, ECOWAS, CIMA) comprises
all the provisions of the treaties instituting the Community organisations and
the various instruments issued by their bodies: Regulations, Uniform Acts
(directly enforceable), Uniform Laws (transposed as they stand), Directives,
Decisions, Recommendations and Opinions. Business law, banking law,
insurance law, securities law, mining law and some aspects of tax law are
governed by Community law.

21. Senegal is a member of the Organisation for Harmonisation of African
Business Laws (OHADA).* OHADA Member States have unified their busi-
ness law through legal instruments called uniform acts. Uniform acts apply in
the following areas: general business law, company law, accounting law, rules
on security interests and guarantees, arbitration, enforcement, insolvency
procedures, contracts for the transport of goods by road and co-operatives.
OHADA uniform acts are directly enforceable and are mandatory in State
Parties, notwithstanding any prior or subsequent provision to the contrary in
domestic law, without the need for transposition.

22. Senegal is also one of the eight members of the West African
Economic and Monetary Union (WAEMU). WAEMU’s regulations and
directives guide the economic, tax and customs policy of its Member States.
Regulations are general in scope, binding in their entirety and directly
enforceable in all Member States. Directives are taken by the WAEMU
Council of Ministers; outcomes are binding but Member States may decide
for themselves how to achieve them. Directives therefore need to be trans-
posed. The harmonisation of rules for the assessment and collection of taxes
and duties and rules to counter money laundering and the financing of terror-
ism are matters for directives, whereas the elimination of double taxation and
administrative assistance in tax matters between Member States are matters
for regulations.

4. OHADA originated in the wish of several African countries to create a single
area governed by the same business law in order to promote economic devel-
opment in Africa through legal and judicial security in trade matters. The
Organisation was instituted by the Treaty on the Harmonisation of Business
Law in Africa (OHADA Treaty), signed on 17 October 1993 at Port-Louis in
Mauritius and revised in 2008. The 17 State Parties to the treaty are Benin,
Burkina Faso, Cameroon, the Central African Republic, Chad, the Comoros,
Congo, Cdte d’Ivoire, the Democratic Republic of Congo (DRC), Equatorial
Guinea, Gabon, Guinea, Guinea-Bissau, Mali, Niger, Senegal, and Togo. The
Treaty is open to signature by any African State.
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23. Senegal is one of the 15 member States of the Economic Community
of West African States (ECOWAS), one of the specialised institutions of which
is the Inter-Governmental Action Group against Money Laundering in West
Africa (GIABA), which carries out peer evaluations of compliance of national
anti-money laundering and terrorism financing systems with FATF standards.

24, The Senegalese justice system is unitary, characterised by the absence
of specialised administrative law courts. Apart from the Constitutional
Council, the Supreme Court and the Court of Auditors, Senegal has 5 Courts
of Appeal (Dakar, Thigs, St. Louis, Ziguinchor and Kaolack), regional courts
(11 functioning) and county (département) courts.

25. Tax matters are thus the responsibility of the ordinary courts. In
application of the judicial organisation in Senegal, the regional courts have
jurisdiction in the first instance. The proceeding is brought at the court of
the place where the public official responsible for collection is located. The
possibility of appeal is offered to the parties in the event of an unfavourable
decision, and the decision of the Court of Appeal may also be subject to an
appeal to the Supreme Court. The case is heard by the Administrative law
Chamber of the Court.

General information about the tax system

26. Under Article 67 of the Constitution, matters relating to the assess-
ment, payment and collection of tax are governed by statute. Senegal’s tax
system has recently been overhauled, with the entry into effect of a new Tax
Code on 1 January 2013.

27. The main taxes are direct taxes and other similar taxes, indirect
taxes and other similar taxes, registration duties and other similar duties, and
customs duties. Under the aegis of the Ministry of Economy, Finance and
Planning, the General Tax Directorate (DGID) is responsible for all matters
relating to direct and indirect taxes and registration duties. The DGID has
some 1 400 employees in total, located throughout the entire country. The
General Customs Directorate (DGD) is responsible for collecting duties and
taxes payable on imports or exports of products and goods. On 31 December
2015, there were 62 500 natural person taxpayers and 23 700 legal person
taxpayers registered with the DGID.

28. The tax system is declarative, the corollary being that the tax authori-
ties have a power of subsequent audit. However, this system does not apply to
taxpayers who have only salaried income, as they are taxed at source and do
not have a NINEA, a tax identification number or a tax record (unless they
have other income, such as rental income). The Senegalese authorities plan
to allocate every natural person with a NINEA, irrespective of whether they
have an economic activity or not, for tax purposes (starting with a register of
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property owners) and other purposes (such as population census). Since the
2012 reform, taxes are calculated on a progressive basis, along a set of thresh-
olds, with tax credits depending on the family situation. Voluntary pension
contributions, life assurance premiums, pensions and annuities are deductible
from total income. Under Articles 47 and 48 of the Tax Code, personal income
tax is levied on the income of Senegalese or foreign origin of any person,
whatever their nationality, who is domiciled in Senegal as well as income of
Senegalese origin earned by any person whose is not tax resident in Senegal.

29. Companies and other legal persons are liable to tax on earnings in
Senegal (at a 30% rate, subject to the provisions of tax treaties), or failing
that to the minimum flat-rate corporate tax of 0.5% of sales. The earnings
of companies operated in Senegal are deemed to be generated there. The tax
on earnings is levied on companies with share capital (except one-person
companies); other companies of an industrial, commercial, agricultural, craft,
forestry or mining nature; limited partners of partnerships; and legal persons
domiciled in another country which receive income from real estate in Senegal
or capital gains from transfers of the transferable securities or corporate rights
of Senegalese undertakings. Other corporate entities, such as partnerships,
may irrevocably opt for this regime. The following are exempted from tax:
various mutual assistance organisations, private non-profit associations and
organisations, and public-interest foundations and wagqfs (cf. A.1). The mem-
bers of other partnerships and owners of on-person companies are liable to
personal income tax unless the entity has opted to be taxed on earnings.

30. Senegal has carried out far-reaching reforms in order to liberalise
its economy, including the creation of a system of free export companies
covering agriculture in a broad sense, manufacturing and teleservices. In
order to obtain free export status, the company must prove that it has the
potential to generate at least 80% of its sales from exports. Free export com-
pany status guarantees the free transfer of funds needed for investment and
for commercial and financial transactions with countries outside the free
zone, the free transfer of salaries for foreign employees, the free transfer of
dividends for foreign shareholders and arbitration by the International Centre
for Settlement of Investment Disputes (ICSID). However, these companies
remain bound by the general provisions of the Tax Code.

31. Senegal has a network of tax treaties covering 109 jurisdictions
including the recently signed multilateral Convention. It joined the Global
Forum in 2012 and is committed to implementing international transparency
standards. The competent authority for information exchange purposes is the
Finance Minister. EOI is little-developed in Senegal. The country has not
made any requests for information and received nine between 2012 and 2014,
mainly from France, due to the economic ties and the presence of Senegalese
residents in France and vice versa.
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Overview of the financial sector and the relevant professions

32. The financial sector spans banking, microfinance, capital markets
and insurance.

33. The Central Bank of West African States (BCEAO) draws up the
regulations applicable to banks and financial institutions and acts as their
supervisory authority. Within this framework, the Banking Commission of
the West African Monetary Union (WAMU), chaired by the Governor of the
BCEADO, is responsible for ensuring the organisation and oversight of the
banking system in the Union. At national level, technical oversight of banks
and financial institutions is exercised by the BCEAO. There are 27 credit
institutions in Senegal: 24 banks and 3 financial institutions. Assets in
Senegalese banks amount to XOF 3 428 billion at the end of September 2015
(EUR 5.2 billion).

34, Microfinance refers to the provision of financial services to poor and
low income population, which has little or no access to banking financial
services, in order to satisfy the needs of their household or their economic
and professional activities. The Senegalese authorities explain that, like in
most developing countries, the sector has experienced a rapid development
in Senegal over the last two decades in connection with the development of
associative activities and the fight against poverty. This sector is governed
by Law No. 2008-47 of 3 September 2008 on Regulation of microfinance
institutions in Senegal. According to the indicators of decentralised financial
systems of the BCEAO, in 2015, the country had 383 microfinance institu-
tions and 1147 service points for 2.4 million customers/members. Total
deposits amounted to XOF 249 billion and outstanding loans to 286 billion
(EUR 380 million and 436 million respectively).

35. Senegal is also one of the 14 members of the Inter-African
Conference on Insurance Markets (CIMA). Through the Council of
Ministers, which is its supreme body, CIMA sets policy in the insurance
sector and draws up legislation (the Single Insurance Code), which it inter-
prets and amends. All supervisory powers have been transferred to CIMA,
and in particular to the Regional Commission for Insurance Control (CRCA),
which is its regulatory body. The only powers to remain exclusively within
the sphere of national competence are the supervision of insurance interme-
diaries and technical experts in the insurance field. CRCA exercises all the
other powers generally attributed to an insurance supervisory authority, such
as the authorisation of insurance companies and their senior managers and
permanent solvency control, as well as disciplinary powers up to and includ-
ing withdrawal of authorisation. The Council of Ministers is the only body
before which decisions taken by the CRCA against insurance companies may
be appealed.
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36. As a WAEMU Member State, Senegal shares the same stock market
as the Community’s other seven members, namely the Bourse Régionale des
Valeurs Mobiliéres (BRVM) at Abidjan in Cote d’Ivoire. On 13 May 2016,
three Senegalese companies were among the 39 companies listed on the
BRVM.

37. Non-financial professions and businesses subject to know-your-cus-
tomer (KYC) requirements include officers of justice (58 huissiers), lawyers
(429), chartered accountants and auditors (163 accountants, 28 certified
accountants and 78 accounting firms), notaries (51), tax advisers (26 offices)
and real estate agents.

Recent developments

38. A new law on the wagf has been passed in April 2015. A Decree of
14 April 2016 complement the law, setting the organisational and functioning
rules of the High Authority of Waqfs (Decree no. 2016-449) and other imple-
mentation texts are under preparation. Wagfs could be classed in the same
category as trusts and foundations, since they are a form of trust in Islamic law.

39. On 4 February 2016 Senegal signed the Convention on Mutual
Administrative Assistance in Tax Matters as amended (the Multilateral
Convention), which will significantly extend its treaty network once the
Convention will have been ratified.

40. A new Directive no. 02/2015/CM/UEMOA on the fight against
money laundering and terrorism financing in the WAEMU member States,
adopted by the WAEMU Council of Ministers on 2 July 2015, includes a pro-
vision allowing financial intelligence units to “share information on facts that
may consist of tax fraud or fraud attempt, with the tax administration, which
can use them to perform its tasks”. In addition, the Directive requires finan-
cial institutions to identify the “beneficial owner” and in doing so to align
itself with GAFI standards, which require beneficial owners to be identified.
The draft Uniform Act that will transpose this directive into law was adopted
on the same day by the WAMU Council of Ministers. The draft bill, which
is currently at the office of the Prime Minister, will soon be presented to the
Council of Ministers for adoption before it is sent to the National Assembly to
be voted, which should be during the first half of 2016, in principle.
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Compliance with the Standards

A. Availability of information

Overview

41. Effective exchange of information requires the availability of reliable
information. In particular, it requires information on the identity of owners
and other stakeholders as well as information on the transactions carried out
by entities and other organisational structures. Such information may be kept
for tax, regulatory, commercial or other purposes. If such information is not
kept or the information is not maintained for a reasonable period of time, a
jurisdiction’s competent authority® may not be able to obtain and provide it
when requested. This section of the report describes and assesses Senegal’s
legal and regulatory framework for availability of information as well as its
implementation in practice.

42. Senegal has a comprehensive legal framework with regard to the
availability of information about the identity of the members of partnerships
and the holders of registered shares in companies with share capital and these
obligations appear to be respected in practice.

43. Companies and partnerships are required to register in the Trade
and Personal Property Credit Register (registre du commerce et du crédit
mobilier, RCCM) by filing a copy of their articles of association. Information

5. The term “competent authority” means the person or government authority des-
ignated by a jurisdiction as being competent to exchange information pursuant
to a double tax convention or another tax information exchange instrument.
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about the owners of partnerships and limited liability companies is avail-
able from the register and kept up to date. Information about the founders
of public limited companies and simplified joint-stock companies is also
available from the register. Information about the owners of registered shares
after transfer is available from the registers which public limited companies
and simplified joint-stock companies are required to keep at their registered
office, and to a considerable extent from the tax authorities.

44, Senegalese law used to permit the creation of bearer shares in public
limited companies. Following an amendment to company law in January
2014, all company shares, including bearer shares, had to be dematerialised
by May 2016, meaning that it should be possible to obtain information about
bearer shares. However, the law as it stands is unclear on the practicalities
of dematerialisation, especially the status of bearer shares that have not been
dematerialised on expiry of the two-year transition period. That said, only
three companies have issued bearer shares, which should limit the impact of
this weakness, and the tax authorities are in contact with these companies to
ensure that they implement the new provisions.

45. Senegalese law does not permit the creation of trusts. However,
there is nothing to prevent a trust from being administered from Senegal. If
that is the case, members of the legal profession acting as trustees and other
persons required to comply with anti-money laundering (AML) legislation
must keep information about the settlors and beneficiaries of foreign trusts.
Tax law was also reinforced in 2015 to add reporting obligations. In practice,
the Senegalese authorities have not identified any trusts. Information about
the ownership of other relevant entities such as economic interest groupings,
non-trading companies and foundations is available in Senegal. Senegalese
law recognises the wagf, an institution under Islamic law, but does not appear
to guarantee the availability of information about a wagqf’s stakeholders.

46. All natural and legal persons liable to corporate tax, tax on the earn-
ings of industrial, commercial and agricultural professions and tax on the
earnings of non-commercial professions are required to keep accounts and
retain accounting data and the related supporting documentation for at least
ten years. In practice, the tax authorities control whether companies regis-
tered in Senegal are respecting their tax obligations.

47. Banks and financial institutions are required to know their customers
and to keep information about transactions carried out by them for the same
10-year period as any other accounting documentation. In practice, the regu-
latory authorities supervise banks and check the availability of accounting
documents and customer identity documents.

48. To date, information on ownership, accounting information and
banking information, requested as part of an EOI request during the peer
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review period (2012-14) has never been unavailable in Senegal. This posi-
tive observation must however be balanced by the low number of requests
received.

A.1. Ownership and identity information

Jurisdictions should ensure that ownership and identity information for all relevant
entities and arrangements is available to their competent authorities.

49. This section concerns the availability of ownership and identity
information for companies with share capital (including foreign companies
and information held by nominees), bearer shares, partnerships, trusts, foun-
dations and all other relevant entities and arrangements. It also concerns the
implementation of effective enforcement measures to ensure the availability
of such information.

50. Senegal is a party to the Treaty instituting the Organisation for
Harmonisation of African Business Laws (OHADA). Business law (e.g. commer-
cial law, company law, security interests and enforcement) in the Organisation’s
17 Member States is governed by uniform acts, including:

e the Uniform Act relating to General Commercial Law (Uniform
Commercial Law Act) adopted on 17 April 1997 and amended in
2010, which defines, inter alia, procedures for company registration
and the operation of the companies register (RCCM);

* the Uniform Act relating to Commercial Companies and Economic
Interest Groupings (Uniform Companies Act) adopted on 1 January
2000 and amended in 2014, which lays down rules relating to the dif-
ferent forms of commercial company.

51. Senegalese companies may be commercial (determined by their
form or purpose) or non-commercial (non-trading or civile). The Uniform
Companies Act provides for seven types of entity: three types of commercial
company (see Section A.l.1), three types of partnership (see Section A.1.3)
and economic interest groupings (Section A.1.5). It should be noted that the
French terms “société de capitaux” and “société de personnes” do not exactly
correspond to the terms “companies” and “partnerships” used in the Terms
of Reference.

Companies (ToR A.1.1; sociétés de capitaux)

52. Companies with share capital must fulfil publication and registration
formalities on their formation, comply with requirements to keep and update
information and file tax returns ensuring the availability of information about
ownership and identity.
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Types of company

53. Companies are created by two or more natural or legal persons who
contract among themselves to allocate assets in cash or kind to an activity
with the aim of sharing the profit or taking advantage of the savings that
may arise as a result. The company can also be created, in certain cases, by
a single person known as the “single shareholder”. Under OHADA law, three
types of company with share capital may be created in Senegal.

* Public limited companies (sociétés anonymes, SA) are companies
whose owners, called shareholders, are liable for corporate debts only
up to the amount of their contribution; their rights are represented
by shares (Article 385 of the Uniform Companies Act). Shares may
be in registered or bearer form (see Section A.1.2). A public limited
company may have only one shareholder (a one-person SA). The
minimum capital is XOF 10 million (EUR 15 244), divided into
freely transferable shares, which represent contributions in cash or
kind but not labour. Public limited companies may issue shares for
public subscription. They are managed by a board of directors or,
where there are three sharcholders or fewer, a managing director.
They must appoint an auditor (Article 140). There were 3 527 public
limited companies (SA) and 205 single shareholder SAs active in
Senegal at 31 December 2015.

* Limited liability companies (sociétés a responsabilité limitée,
SARL) are companies whose owners, called partners or sharehold-
ers, are liable for corporate debts only up to the amount of their
contribution; their rights are represented by shares (parts sociales)
(Article 309 of the Uniform Companies Act). Act 2015-07 of 9 April
2015 on the minimum share capital of limited liability companies
allows shareholders to decide on the capital (instead of a minimum
XOF 1 million (EUR 1 524) in the Uniform Act), in order to reduce
the informal sector. The capital is divided into equal shares, the par
value of which may not be less than XOF 5 000 (EUR 7.62); shares
are transferable but not tradable. An SARL is managed by one or
more natural persons, who may or may not be members, appointed
by the members. An auditor may also be appointed to audit the
SARDL’s management (this is mandatory when two of the follow-
ing conditions are met: the total balance exceeds XOF 125 million
or sales exceed XOF 250 million or the company has more than 50
permanent employees). There were 19 348 limited liability compa-
nies (SARL) and 5 585 single shareholder SARLSs active in Senegal
at 31 December 2015. The abolition of capital thresholds for SARL
led to a sharp increase in their creation in 2015, notably for single
shareholder companies.
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* Simplified joint-stock companies (sociétés par actions simplifiées,
SAS) are a new form of company created by Article 853 of the
amended Uniform Companies Act of 30 January 2014. They combine
features of the SA and SARL. With some slight exceptions, the rules
governing SASs are the same as those governing SAs. Unlike SAs,
an SAS may issue shares corresponding to a contribution of labour.
Likewise, the amount of share capital and the par value of shares are
set in the articles of association, which also define the conditions
under which the company is managed. An SAS may not issue shares
for public subscription. There were 69 simplified joint-stock compa-
nies in Senegal at 31 December 2015.

54. In practice, entrepreneurs tend to prefer the format of a public limited
company (SA) in order to give them more visibility and respectability, while
the limited liability company (SARL) is generally a family business. The
ANSD indicates that around 240 companies create 95% of the added value in
the formal sector and that less than 100 of them represent 95% of tax revenue
(of which 30% comes from the telecoms sector).

Information held by the public authorities

5. The Senegalese public authorities, in particular the Trade and Personal
Property Credit Register, hold information on the identity of the founders of
companies with share capital which is provided to them on registration, and on
the identity of the current owners of SARLs through updates of that informa-
tion. The RCCM, via the deposit of annual financial statements, and the tax
authorities also have information (which must also be retained by the compa-
nies themselves) about the owners of registered shares in SAs and SASs.

Trade and Personal Property Credit Register

56. The formation of companies with share capital is governed by the
Uniform Companies Act and the Uniform Commercial Law Act and, under
Article 97 of the Uniform Companies Act, is conditional on registration in
the Trade and Personal Property Credit Register (Registre du commerce et du
crédit mobilier, RCCM), kept at the registry of the regional court of the place
where the company has its registered office. Senegal has 11 registers but 95%
of the activity takes place at the Dakar register.

57. The information contained in each RCCM is centralised in a national
database in Dakar (and partially online on the website Seninfogreffe). The
information contained in each national database of OHADA members is cen-
tralised in a regional database kept by the OHADA Common Court of Justice
and Arbitration in Cote d’Ivoire (Article 36 of the Uniform Commercial Law
Act).
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58. Under Article 46 of the Uniform Commercial Law Act, companies
must apply for registration within 30 days of their creation. Under Article 60,
the company does not acquire legal personality until it has been registered
and given a unique registration number. Under Article 46, the registration
form includes the identity of the company’s managers, the address of the reg-
istered office and, where applicable, of its principal place of business and any
other establishments. Under Article 52, an amending or supplementing appli-
cation must be filed within 30 days of any change to information contained
in the register. Under Article 58, a company which is dissolved or liquidated
must ask to be deleted from the Register. Under Article 47, the registration
form must be accompanied by supporting documentation, including a certi-
fied copy of the articles of association.

59. The company’s articles of association, which must be filed in the
Register, may be drawn up in a notarised deed or by private deed (i.e. without
a notary present but filed with a notary). Under Article 13 of the Uniform
Companies Act, the articles of association must indicate:

* the form of the company, its name (which may not be the same as that
of an existing registered company), the nature and area of its activity,
which constitute its corporate purpose, and its registered office;

» the identity of founders, and: when they contribute in cash including,
for each one, the amount of the contribution; when the y contribute
in kind or labour, the details of such contributions;

e the number and value of the shares issued in consideration of each
contribution;

» the amount of the share capital and the number and value of the
shares issued, drawing a distinction where applicable between the
different classes of share created.

60. The identity of a company’s founders is therefore mentioned in the
articles of association, which in turn are filed with the RCCM. However, not
all companies are required to amend their articles of association when there is
a change of ownership. That requirement applies only to SARLs: transfers of
shares must be registered in the RCCM within the next 30 days (Art. 52 of the
Uniform Companies Act) and may be relied on against third parties only after
the articles of association have been amended and the amendment has been
published in the RCCM (Articles 61 and 317 of the Uniform Companies Act),
and against the company only after it has been notified of them (see above).

6l. SAs and SASs are not required to amend their articles of associa-
tion when shares are transferred, and are therefore not obliged to inform the
RCCM of changes of ownership, though information on the owners is avail-
able from the company (see below).
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62. A National Identification Number for Enterprises and Associations
(NINEA) is then allocated to the taxpayer by the National Identification
Centre of the National Agency for Statistics and Demography (agence
nationale de la statistique et de la démographie (ANSD)) of the Ministry of
Economics, Finances and Planning, which has a statistical function (surveys,
polls). The Centre checks that there is no duplication, i.e. that the company,
RCCM number or person is not already in the database. The NINEA must
appear on documents issued by the company, such as invoices and letters, and
on all declarations, acts or documents produced in its relationship with other
companies and public services (article 3 of decree no. 2012-886 of 27 August
2012 repealing Decree no. 95.364 on the national identification number).

63. In practice, the RCCM is in the process of being computerised. The
RCCM in Dakar (which consists of 14 people) has been entering the registra-
tion formalities online in an internal database since May 2014. The other 10
RCCM in Senegal should also become computerised in 2016, although they
only represent 5% of the formalities performed, due to the fact that economic
activity is mainly concentrated in the Dakar region. Information received in
this way is easily accessible. For earlier years (1929 to 2003) documents have
been scanned; only data from 2003 to 2013 is still in a hard copy format and
is currently being scanned. It is also possible to create a business directly
with a notary using an electronic signature (token). Since 2014, an agent of
the African Intellectual Property Organisation (/’Organisation Africaine de
la Propriété Intellectuelle, OAPI) works at the RCCM to ensure that the trade
name is not already being used.

64. In addition, to make the process easier and quicker and ensure better
integration of the information between the Senegalese administrations, in
2007 the authorities created the one-stop shop of the Investment Promotion
and Major Works Agency (I ’Agence pour la Promotion des Investissements et
des grands travaux (APIX)), which operates at the same site in Dakar, with
two officers from the DGID (approval and fees), two clerks from the RCCM
(registration and allocation of the RCCM number), an officer from the OAPI,
an officer from the ANSD who allocates the NINEA and a representative
from the Ministry for Employment for the declaration of existence (indicating
the number of employees, the manager, etc.). This one-stop shop also exists
in the regions, but has not yet been computerised. Today, most companies use
the services of the one-stop shop.

65. These innovations mean that it is now possible to register a legal
person in 24 hours (and a natural person entrepreneur in 48 hours) rather than
the 58 days it used to take.

60. Any modifications are made in the same way. With regards to the
list of company owners, in practice although SA and SAS companies are not
required to modify their articles of association and thus inform the RCCM
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of any change in shareholders, this information is provided annually with
the deposit of financial statements. The clerk provides a receipt when the
statements are deposited. This receipt is useful for companies as it can be
required, notably by financial institutions, under the impulse to the BCEAO
(in application of Instruction no. 01/2007/RB on the fight against money laun-
dering in financial institutions), to prove that the company is complying with
its legal obligations. Legal and financial practitioners as well as the APIX
note that shareholding in Senegalese companies is very stable.

67. The articles of association, criminal record status of the owner,
notarial deeds on the declarations of share capital are scanned by the RCCM
but the hard copies of the documents are retained, in addition to the electronic
version. All documents are scanned, computerised, and all searches are made
based on the reference number of the company. Ultimately, the computerisa-
tion project aims to make most of this documentation publicly available via
the Seninfogreffe website, which is currently being developed. A problem
that is in the process of being resolved thanks to the computerisation of the
RCCM is that of duplicate entries, i.e. the attribution of the same name to
two companies or two NINEA to a single person (when they register in two
regions). Another goal is for all natural and legal persons to have a NINEA.
In 2015, the ANSD launched a major project to identify and map all economic
units (companies and natural person traders), which is continuing in 2016,
with 60 cartographers and 1 000 interviewers in charge of identifying every
economic unit by their GPS co-ordinates. More generally, Senegal is also in
the process of producing a complete land registry of the country.

68. The information in the RCCM appears to be accurate and up-to-date.

Tax authorities

69. The Senegalese Tax Code contains a number of filing requirements
which provide the tax authorities with information about all or some of the
owners of companies. Under Article 633, all taxpayers must submit a decla-
ration of existence within 20 days of opening an establishment or starting
operations. The declaration must include the articles of association and a cer-
tificate of registration in the RCCM (see above for the contents of the articles
of association). Thus, the identity of founders of companies is known to the
tax authorities.

70. The Tax Code also contains some obligations for companies to peri-
odically submit ownership information to the tax authorities. For instance,
under Article 98, Senegal companies in which transfers of ownership have
taken place during a given year are required to submit a declaration stat-
ing the identity and address of the transferor and transferee, as well as the
number, form and value of the shares. The declaration must be filed with the
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relevant tax department within one month of the date of the shareholders’
meeting called to approve the financial statements for the previous year. As
all companies are required to keep a register of registered shares under the
Uniform Companies Act (see below), the tax authorities therefore possess
a list of all owners of registered shares of companies with share capital (on
an annual basis) as well as of the owners of bearer shares who have been in
contact with the company (see Section A.1.2 on bearer shares). In addition,
all types of companies (SA, SAS, SARL) with a turnover above EUR 15 244
are required to deposit their financial statements every year, including an up-
to-date list of shareholders.

71. In practice, the DGID holds information about shareholders in
companies. The complete list of shareholders is provided with the financial
statements and during the distribution of dividends, and shared with the
appropriate tax centre for each shareholder. A company that does not reveal
its shareholdings when distributing dividends or profits can be prosecuted for
undisclosed remuneration to non-identified persons (art. 258).

72. The tax management system is automated and since 2007 has
included the full taxation chain (registration, tax base, tax payment, collec-
tion and inspection). The DGID has seven people in charge of registering
new taxpayers. They receive requests from tax centres, check the validity of
the NINEA with the ANSD, respond to the tax centres and register the tax-
payer in the computerised system. Declarations received from third parties
have also been computerised and centralised in a database since July 2015
(tax declarations, deeds related to the State property and other information
coming from sources outside of the DGID). Large companies file their tax
returns online and eventually this will be rolled out further.

73. The databases of the DGID and the RCCM are not integrated nor
interconnected, but the DGID can ask for information from the RCCM. In
addition, the NINEA acts as a tax identification number in Senegal and an
interconnection project scheduled for 2016 will mean that any company with
a NINEA will also be registered with the DGID.

Information held by companies and third parties

74. Under Article 317 of the Uniform Companies Act, the articles of
association of SARLSs, kept at the registered office, must state the identity
of members, and share transfers inter vivos must be recorded in writing and
notified to the SARL in order to be relied on against it.

75. Under Article 746-1 of the Uniform Companies Act, the updated
identity of shareholders of SAs and SASs is kept in the register of sharehold-
ers that such companies are required to keep, though the requirement applies
only to registered shares (this obligation is cross-referenced in Article 636 of
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the Tax Code). The register is kept by each company or by a person it author-
ises for the purpose (such as the certified accountant). Nothing specifies that
such person should be in Senegal, but this is compensated by the obligation
to report changes of shareholding to the tax authorities. The register contains
information about transfers, conversions, pledges and escrow of shares,
including the date of the transaction, the name, first names and domicile
of the former and new holder of the shares, in the event of transfer; and the
name, first names and domicile of the shareholder, in the event of conversion
of bearer shares into registered shares. For transfers, the name of the former
holder may be replaced by an order number from which the name may be
found in the register.

76. All entries in the register must be signed by the company’s legal
representative or his/her delegate. The auditor’s report to the annual share-
holders’ meeting ascertains the register’s existence and gives an opinion on
whether it has been properly kept (for all SAs and SASs). Under Article 746-2
of the Uniform Companies Act, a certificate from the managers attesting that
the register has been properly kept must be attached to the audit report.

77. AML laws do not, to date, strengthen the rules under tax or com-
pany law, since KYC requirements are restricted to information about the
company and its managers and do not include any requirement to provide
information about the owners of customers who are legal persons. However,
the integration into Senegalese law of Directive no. 02/2015/CM/UEMOA
on the fight against money laundering and terrorism financing in WAEMU
member states, and the related Uniform Act should strengthen these meas-
ures by introducing the requirement to identify the beneficial owners of the
clients of subject entities. In any event, company law and tax law are already
adequate for ensuring the availability of information about the ownership of
Senegalese companies.

Exchange of information relating to the ownership of Senegalese
companies

78. Senegal received two EOI requests about the ownership of a com-
pany. In the first case, the requesting authority indicated that the ownership
information provided was complete and satisfactory. The DGID’s files con-
tained information about the owners and managers of the concerned SARL
and the DGID was able to provide information about previous changes in
ownership and in company type.

79. The second case is ongoing (see also C.5 on the timeframe and the
organisation of the competent authority) but the ownership information of a
Senegalese company have been provided, including the initial and amended
articles of association and the name of the manager.
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80. In addition to the two requests above where ownership information
was asked, in another instance where tax and accounting information had
been requested, the tax authorities have also checked and sent relevant infor-
mation relating to the incorporation of the concerned company.

Conclusion

81. For SARLs, SA and SAS, information about the identity of owners
is available from the RCCM and the tax authorities, both on creation of the
company and in the event of a change in ownership. Identity of owners of
registered shares is also available from the companies in their register of
shareholders, which such companies are required to keep up-to-date. In
practice, it appears that ownership information is kept by these administra-
tions (and thus by the companies) and Senegal has been able to exchange the
information requested.

Foreign companies

82. It is the responsibility of the jurisdiction under whose laws compa-
nies or bodies corporate are formed to ensure that ownership information is
available. In addition, where a company or body corporate has a sufficient
nexus to another jurisdiction, including being resident there for tax purposes
(for example by having its effective management or administration there), that
other jurisdiction must also ensure that ownership information is available.

83. In Senegal, the “sufficient nexus” cannot be based on a tax resi-
dence criterion, as Senegal has a territorial system for corporate taxation.
Under Article 3 of the Tax Code, income tax is payable on the earnings of
companies operated in Senegal.® The concept of tax residence has therefore
no impact in Senegal. Under Article 96, companies and partnerships which
carry on business liable to tax in Senegal without having their registered
office there must state in their declaration of existence (set in art. 633 of the
Tax Code) their principal place of business and the name, first names and
address of their representative in Senegal. Branches must be registered in
the RCCM (article 119 of the Uniform Companies Act and article 48 of the
Uniform Commercial Law Act) and have a NINEA (decree no. 95-364, s.2)
but do not have to provide the identity of the owners of the company, and are
not considered as tax resident in Senegal.

6. Legal persons domiciled in a foreign country are also liable to income tax where
they generate income from property in Senegal, or capital gains on the sale of
buildings in Senegal or rights relating thereto, or capital gains following the
sale of transferable securities or corporate rights in Senegalese undertakings
(Article 4).
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84. The Senegalese authorities explain that Article 98 CGI on return
on ownership transfers applies to any Senegalese companies and covers
companies with headquarters in Senegal on the basis of Article 24 of the
Uniform Companies Act (which defines the headquarters as the principal
place of business of the company or the place of its central administrative
and financial management, the choice being given to members when drafting
the articles of association). Thus, the companies are considered Senegalese
because their headquarters are in Senegal, or they are considered as branches.
In the second case, the law provides that once the foreign company gains
sufficient nexus to Senegal, namely a presence in the territory reaching two
years, it must transform its branch into a local company. Otherwise, the entity
must be closed and removed from the RCCM, unless derogation is given by
the Minister of Trade.

85. Hence, OHADA law establishes a standard of “sufficient nexus”
dependent on the duration of economic activity of the foreign company in
Senegal. If it exceeds two years, the sufficient nexus is established and the
foreign company must set up a subsidiary, which implies in particular an
obligation to maintain information on the ownership of the company.

86. In practice, the tax authorities indicated that the two-year timeframe
is generally respected: either the company is transformed into a Senegalese
company, in particular to benefit from the resulting tax advantages, or it
ceases its activities as its presence was related to projects with a limited lifes-
pan. Derogations are rare and are reserved for major public works: the tax
Centre for Large Corporations indicated that it manages only one subsidiary
that has received this derogation. There are 21 active subsidiaries in Senegal
and registered in the SIGTAS. Between May 2015 and May 2016, 25 compa-
nies were transformed and 21 were removed from the RCCM.

87. Senegal did not receive any EOI request about a foreign company
operating in Senegal between 2012 and 2014.

Information held by nominees

88. There are no specific provisions in Senegalese law relating to the
common law concept of “nominee”. Securities issued by companies with
share capital registered in Senegal are held by their owners in their own
name. In contrast, OHADA law uses the term “mandataire” (authorised
person), which is a civil law concept. In certain specific cases, a company’s
shareholders may be represented for various purposes by authorised per-
sons who declare their status and act according to the powers conferred
upon them, not covertly (e.g. Articles 126, 288, 306 and 315 of the Uniform
Companies Act).
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Bearer shares (ToR A.1.2)

89. Bearer shares exist in Senegal. Article 745 of the Uniform Companies
Act states that transferable securities may be in bearer or registered form. It
also states that provisions of the Uniform Act or the company’s articles of
association may require them to be issued in registered form only. All SAs
and SASs can issue bearer shares, but not to SARLs, which may only issue
registered shares.

90. This option is further restricted under Article 748-1, introduced in
2014, whereby only shares admitted for trading on a stock exchange or for
the operations of a central depositary may be in dematerialised bearer form
(meaning they are no longer bearer shares in the strict meaning of the term).

91. Before the Uniform Companies Act was amended in 2014, Articles 745
and 764 did not provide any requirement that would enable the company or
third parties to know the identity of owners of bearer shares. At most, there
were some provisions that may have provided some information on the identity
of owners of bearer shares, especially the first subscribers. Tax law also allows
identifying the owners when dividends are distributed. Following amendment
of the Act on 14 January 2014, information about the identity of owners of
bearer shares should be available, at least from 2016, because companies are
now required to enter all existing or newly created securities in an account in
the name of their true owner (i.e. dematerialised).

Before amendment of the Uniform Companies Act

92. Before 2014, Senegal did not have any comprehensive system for
identifying the owners of bearer shares. Under Article 764, the bearer of the
share was deemed to be its owner and shares could be transferred by hand.
However, there are some provisions which provide information about some
owners before the dematerialisation of bearer shares or their conversion into
registered shares, due to take place in 2016 at the latest.

93. First, under Articles 390 to 392 and 601 to 603, when new bearer
shares are issued (on creation of the company or on a capital increase) the
subscriber’s name is stated on the subscription form, an original copy of
which is kept by the company.

94, Other provisions make it possible to know the identity of current
owners of bearer shares, but only if they attend shareholders’ meetings, since
they must sign the attendance sheet after depositing their shares (Articles 519,
532 and 541). This requirement does not make it possible to know the identity
of the owners of all bearer shares, since shareholders are not obliged to attend
shareholders’ meetings.
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95. In addition, companies making public offerings had the option of
dematerialising their shares, i.e. registering their shares (including bearer
shares) in an account opened in the owner’s name and kept either by the
issuer or by an approved financial intermediary, transmission then being
effected from account to account (former Article 764).

96. Senegalese tax law makes it possible to identify owners of bearer
shares who receive dividends, as Article 97-2(a) of the Tax Code provides
that companies must annex to their tax return a nominative list stating the
amounts distributed to each member (interest, dividends, and other income
from stocks and shares) with an indication of their residence or domicile.
Again, the Senegalese authorities indicate that the term member must be
understood in the broad sense covering SARL members and shareholders
of SA and SAS, and therefore the owners of bearer shares (who must also
declare the income). However, this provision applies only to owners claiming
their right to income.

97. Finally, under WAEMU stock exchange regulations, which apply in
Senegal, the bearer shares of listed companies have been dematerialised since
1997. Under Article 111 of the General Regulation on the organisation, opera-
tion and supervision of the regional financial market of the WAEMU, adopted
on 29 November 1997, “as of application of this Regulation, all new issues
and securities listed on the Bourse Régionale des Valeurs Mobiliéres must be
dematerialised and kept with the Central Depositary/Bank of Settlement”.
The three Senegalese companies currently listed were all floated after the
Regulation came into force, which means that all the listed shares are already
dematerialised.

98. In conclusion, it was not possible under the Uniform Companies Act
before it was revised in 2014 to know the identity of the owners of all bearer
shares in unlisted Senegalese companies with share capital.

Since 2014

99. Under Article 744-1 as amended, “transferable securities, whatever
their form, must be registered in an account in the name of their owner.
They are transmitted by transfer from account to account. Transfer of title to
transferable securities results from the registration of the transferable securi-
ties in the acquirer’s securities account”. Thus, bearer shares, like registered
shares, are now dematerialised and their owners are identifiable. In addition,
Article 748-1 states that only shares admitted for trading on a stock exchange
or for the operations of a central depositary may be in bearer form (but dema-
terialised). Other bearer shares must be converted into registered shares. All
the conditions are therefore met for the identity of all shareholders, including
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those who hold bearer shares, to be known to the company or to a central
depositary.

100.  Under Article 919, companies have two years as of its entry into
force on 5 May 2014 to bring their articles of association into line with the
new rules. Thus, bearer shares created before that date may remain in paper
form until 5 May 2016 at the latest, at which point they must have been either
dematerialised or converted into registered shares.

101.  However, Senegal has not as yet designated the central depository for
the dematerialisation of bearer shares despite the transition period expired
early May 2016. One mentioned possibility is to allocate this task to the
Caisse des Dépots et Consignations; another is to completely abolish bearer
shares in Senegal. This means that companies can only conform to the law
if they converted their existing bearer shares into registered shares. This is
the method favoured of the tax administration. Furthermore the Uniform
Companies Act does not provide for any specific penalties against issuers or
holders of bearer shares that have not regularised their situation on expiry of
the transition period (see Section A.1.6). There do not seem to be any provi-
sions in Senegalese law which could remedy that shortcoming.

102.  The Centre for Large Corporations of the DGID carried out a survey
to establish the proportion and the number of Senegalese companies that
had issued bearer shares. This survey covers 95% of companies registered
(i.e. all the tax centres of the Dakar region) and identified three companies.
This survey correlates the declarations made during the onsite visit, as the
Senegalese authorities and representatives of the legal and accounting sectors
all agreed that there are only a very low number of these shares in Senegal,
because only rarely have cases been seen in practice. One company indicated
to the Centre for Large Corporations that it is was in the process of comply-
ing with the new obligations, and the three companies have been served
notice to comply. The Senegalese authorities should monitor and take appro-
priate measures to ensure the dematerialisation or conversion in registered
shares of all bearer shares in practice.

Partnerships (ToR A.1.3; sociétés de personnes)

103.  Under the Uniform Companies Act the following types of partnership
exist, the common feature of which is that their capital is divided into shares
(parts sociales) which are not freely transferable:

*  General partnerships (sociétés en nom collectif, SNC), of which all
the partners are traders and indefinitely and jointly liable for corpo-
rate debts (Article 270 of the Uniform Companies Act).
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* Limited partnerships (sociétés en commandite simple, SCS), which
have two classes of partners: managing partners, who are indefinitely
and jointly liable for the partnership’s debts, and limited partners,
who are liable for the partnership’s debts only up to the amount of
their contribution (Article 293 of the Uniform Companies Act).

» Joint ventures (socié¢tés en participation, SP), where the partners
agree that the company will not be registered in the RCCM and
will not have legal personality. Joint ventures are not subject to a
publication formality. Under Article 854 of the Uniform Companies
Act, the existence of a joint venture may be proved by all means.
Unless otherwise provided, relations between partners are governed
by the provisions applicable to general partnerships (Article 862 of
the Uniform Companies Act). It is difficult to know how many joint
ventures have been created in Senegal, since they are not registered
in the RCCM.

104.  There are 43 partnerships registered in Senegal. Information about
the owners of partnerships is available from the RCCM and the tax authori-
ties. In practice, partnerships are rarely used, because of the unlimited
liability of the partners.

Publication and registration formalities

105.  General and limited partnerships are required to register in the
RCCM and deposit their articles of association in the same way as companies.
Under Articles 46 and 52 of the Uniform Commercial Law Act, the following
information is kept in the RCCM and must be updated in the event of any
amendment:

» the name, first names and personal domicile of partners who are
indefinitely and personally liable for corporate debts, together with
their date and place of birth and nationality;

» the name, first names, date and place of birth and domicile of manag-
ers, executives, directors or partners with a general power to commit
the legal person or grouping;

» shareholdings;

» the address of the registered office and, where applicable, the princi-
pal place of business and each other establishment.

106.  These provisions ensure that the names of all partners of SNCs and
managing partners of SCSs are registered in the RCCM and updated, though
the identity of current limited partners of SCSs is not registered if different
from the founders (mentioned in the articles of association; see below).
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107.  Shares of SNCs may be transferred only with the unanimous consent
of all the partners, but Article 274 of the Uniform Companies Act allows that
the articles of association provide for a buyout procedure so that a member can
withdraw. Transfers of shares must be ascertained in writing. They may be
relied on against the partnership only after one of the following formalities has
been accomplished: service of notice on the partnership by an officer of justice;
acceptance of the transfer by the partnership in a notarised deed; filing of an
original copy of the transfer deed at the registered office in return for a cer-
tificate of receipt from the manager. In addition, the transfer of shares may be
relied on against third parties only after it has been made public in the RCCM.

108.  The articles of association of SCSs must state the share of each
managing or limited partner and the amount or value of their contributions.
Transfers of shares must be ascertained in writing. They may be relied on
against the company and third parties under the same conditions as transfers
of shares in SNCs. Under Article 296 of the Uniform Companies Act, shares
may be transferred only with the consent of all the partners except where
otherwise provided.’

109.  Because joint ventures do not have to be registered, they do not
appear in the RCCM. However, their managers are required to register in the
RCCM and each partner remains the owner of the assets they make available
to the enterprise. Likewise, information about the identity of the partners
should be available from the enterprise. Unless otherwise provided, under
Article 856 of the Uniform Companies Act relations between the partners of
joint ventures are governed by the rules applicable to general partnerships.

Tax requirements

110.  The Tax Code sets several disclosure requirements which provide the
tax authorities with information about the owners of partnerships.

111.  Firstly, Article 633 on the obligation to notify the tax administration
of the existence of an entity applies to all taxpayers, including partnerships.
The articles of association and a certificate of registration at the RCCM
should be annexed to the return (cf. above on the content of the articles of
association).

7. The articles of association may stipulate that limited partners’ shares are freely
transferable between partners; that limited partners’ shares may be transferred
to third parties outside the partnership with the consent of all the managing
partners and a majority in number and capital of the limited partners; that a man-
aging partner may transfer some of his/her shares to a limited partner or a third
party outside the partnership with the consent of all the managing partners and a
majority in number and capital of the limited partners.
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112.  Senegalese and foreign partnerships are liable to corporate income tax
only if they elect to be. If not, limited partners of limited partnerships are liable
to corporate income tax on their share of benefits (Article 4 of the Tax Code, see
Section A.1.1 above). Otherwise, under Articles 51 and 119 partners are liable to
personal income tax on industrial and commercial benefits, on the share of the
partnership’s profits corresponding to their rights in it. Thus, they must declare
their income from shares in the partnership in their annual tax return and give
the name of the company concerned. This tax applies to income of Senegalese
and/or foreign source (Article 47) as well as to natural persons who are tax resi-
dent outside Senegal but receiving income in Senegal (Article 53).

113.  The managers of partnerships must also provide information to the
tax authorities. Under Article 257, the managers of general partnerships are
required to include with their annual declaration of the partnership’s profits a
statement giving the name, first names, domicile and NINEA of the partners
and the share of the profits of the period or of periods closed during the previ-
ous year corresponding to each partner’s rights.

114.  Under Article 84, the earnings distributed by limited partnerships
and joint ventures are treated as securities income. As such, under Article 95
a return must be filed with the relevant tax department within one month of
their final recognition including, inter alia, information about the number
and form of the shares and the identity of the managers and partners. Under
Article 95(II), any change must be notified within one month, including
changes of partners.

115.  In conclusion, information about the owners of partnerships is avail-
able in Senegal, from the RCCM, the tax authorities and the partnerships
themselves. The practical implementation of these obligations follows the
same procedures as for companies (see A.1.1). No EOI requests regarding this
type of company were received in 2012-14.

Trusts (ToR A.1.4)

116.  There is no law on trusts or fiducies in Senegal and the country is not
a signatory of the Hague Convention of 1 July 1985 on the Law Applicable to
Trusts and on their Recognition. However, there is nothing in Senegalese law
to prevent a resident from acting as trustee of a foreign trust or to prevent a
foreign trust from owning assets in Senegal.

117.  There is a requirement since 31 March 2015 to register with the tax
administration foreign trusts administered in Senegal or one of whose trus-
tees is resident in Senegal, and a reporting requirement regarding information
about the settlors, trustees or beneficiaries of such trusts. In addition, AML
laws also ensure that information about the identity of persons associated
with certain trusts is available.
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Tax law

118.  First, general provisions of the Tax Code apply to trusts and the
Senegalese authorities indicate that the settlors, trustees and beneficiaries are
taxable under the general tax rules, in relation to income tax and registration
obligations. Similarly, the provisions of Article 633.1 on the declaration of
existence being very broad, the Senegalese authorities consider that if a trust
was managed in Senegal, the trustee would have to declare its existence and
provide the trust deed, understood as “documentary evidence”.

119.  In addition, reporting obligations specific to trusts have been intro-
duced in 2015 under Articles 633.1V and 637 (fine) of the Tax Code:

633.1V. Administrators, beneficiaries or trustees resident in Senegal
related to a trust located abroad are required to file with the Head of
the tax office of its fiscal domicile, within twenty (20) days of his/
her appointment, a statement indicating the identity and addresses
of the members or beneficiaries of trusts or fiducies located abroad.
The trust or fiducie deed must be attached to the declaration.

This obligation applies to the administrators, trustees or benefi-
ciaries residing abroad of trusts or fiducies with property, rights
or interests in Senegal.

They must also inform the tax authorities of any changes in the
allocation of profits or contract, of any change of beneficiaries
and any transfer of ownership, within one month.

120.  The Senegalese authorities state that “trusts located abroad” are in
fact trusts created under foreign law, i.e. all trusts; the term “member” of the
trust covers the settlor. The Senegalese authorities confirm that the obliga-
tion applies to pre-existing trusts that meet the criteria. This new provision
ensures that the Senegalese tax authorities have information, regularly
updated, that identifies the settlor, the trustee and the beneficiaries of express
trusts administered in the jurisdiction or where a trustee is resident there,
information that should be regularly updated.

Anti-money laundering legislation

121.  Act 2004-09 of 6 February 2004 on the prevention of money launder-
ing in Senegal (the AML Act) ensures that information about certain trusts is
available. Under Article 5, “members of independent legal professions, when
they represent or assist clients outside any judicial proceedings, especially
in connection with [...] the constitution, management or direction of com-
panies, fiducies or similar structures and the performance of other financial
transactions” must comply with KYC, disclosure and document retention
requirements (documents must be kept for 10 years after the end of the

PEER REVIEW REPORT - PHASE 2 - SENEGAL © OECD 2016



38 - COMPLIANCE WITH THE STANDARDS: AVAILABILITY OF INFORMATION

relationship). Trusts are similar to fiducies. Such persons are thus required,
in the same way as other persons covered by the same rules (e.g. banks),
to identify their customers and keep documents. Likewise, under Article 7
financial organisations must identify managers, employees and nominees
acting on another person’s behalf and, if the customer is not acting on his/her
own behalf, use all means to satisfy themselves of the identity of the person
on whose behalf he is acting, i.e. the beneficial owner (Article 9). These pro-
visions could cover accounts opened for a trust according to representatives
of the CENTIF and banks. The AML Act transposes a WAEMU Council of
Ministers Directive into Senegalese law. A decree will organise the proce-
dure for ensuring that taxpayers comply with AML obligations, notably those
relating to the identification of clients.

122.  In addition, under Article 11 of BCEAO Instruction no. 1/2007/RB
of 2 July 2007 on the prevention of money laundering, persons governed by
its provisions are required to inform the financial intelligence unit of transac-
tions performed for own account or on another’s behalf with natural or legal
persons, including their subsidiaries or establishments, acting under the form
or on behalf of trust funds or any other special-purpose trust management
instrument, the identity of whose settlors or beneficiaries is not known.

123.  The identity of a natural person (settlor, trustee or beneficiary) is
verified by the presentation of a valid national identity card or any equivalent
original official document, a copy of which must be taken. The business
address and domicile is verified by the presentation of any document which
constitutes proof. The identity of a legal person or branch is verified by the
production of an original or certified true copy of any instrument or excerpt
from the commercial register certifying its legal form, registered office and
the powers of persons acting on its behalf. Verification of identity includes
verifying the real address of managers, employees and nominees acting on
another person’s behalf, who must produce documents certifying the del-
egation of power or power of attorney granted to them and the identity and
address of the beneficial owner (Article 7). These provisions apply to trusts
having a relationship with a person subject to AML rules or the trustee of
which is a person subject to AML rules.

124.  Finally, according to the Senegalese authorities, however, the like-
lihood of appointing non-professional trustees or fiduciaries in Senegal is
virtually nil, and the tax administration has never encountered a trust. The
Financial Intelligence Unit (CENTIF) also has no practical experience of a
trustee of a foreign trust being present in the territory. The GIABA AML
evaluation® reached the same conclusion in 2008.

8. Inter-Governmental Action Group Against Money Laundering in West Africa
(GIABA): Senegal, Mutual Evaluation Report on Anti-Money Laundering and
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125.  In practice, the number of declarations received in application of
the new declarative obligations in 2015 is zero. Representatives of notaries
and lawyers confirm that they have never had to deal with trusts. The same
applies to the various tax departments interviewed, the representative of the
Financial Information Unit and representatives of the banks. Senegal has not
received any EOI request for information relating to a trust.

Foundations (ToR A.1.5)

126.  Senegalese law makes no provision for private-interest foundations.
Senegalese foundations, governed by Act 95-11 of 7 April 1995, arise from
the irrevocable allocation of assets to a general-interest work for a non-profit
purpose (Articles 1 and 42). Under Article 2, surpluses generated by the foun-
dation’s activities must be allocated exclusively to its corporate purpose. The
public-interest nature of foundations is recognised by a decree of the Finance
Minister issued after consulting the Council of State. They are subject to
administrative supervision (the decree may state whether one or more gov-
ernment representatives should be voting members of the foundation’s board
and their accounts must be submitted to the Finance Ministry) and to techni-
cal supervision by the ministry within whose ambit their corporate purpose
falls (Articles 3 and 11). In practice, the creation procedure is considered to
be cumbersome and there have been substantial prior checks on the 43 exist-
ing foundations. Discussions are underway to strengthen controls. These
entities are not relevant within the meaning of the Terms of Reference.

Other relevant entities

Non-trading companies

127.  Non-trading companies are defined by what they are not, namely
legal persons which are non-commercial in form (unlike companies with
share capital and partnerships). Companies which are non-commercial in
form but commercial in purpose are governed by OHADA law and must
comply with the same registration requirements as commercial companies.
Otherwise, Senegalese non-trading companies are governed by Book 6,
Chapter 1 of the Code of Civil and Commercial Obligations. A non-trading
company is defined as a contract whereby two or more persons (the members)
pool contributed assets and form a legal person in order to use them and
share the profits or losses that may arise therefrom (according to their shares
in the entity). The contract does not need to be written in order to be valid.
Transfers of shares must be approved by a majority of the members and may

Combating the Financing of Terrorism, 7 May 2008.

PEER REVIEW REPORT - PHASE 2 - SENEGAL © OECD 2016



40 - COMPLIANCE WITH THE STANDARDS: AVAILABILITY OF INFORMATION

be freely proved, meaning that there is no requirement for a written record
here either.

128.  Professional companies (Chapter 1 bis) and real-estate companies are
sub-categories or non-trading companies. The former are instituted between
natural persons pursuing the same profession, such as physicians or lawyers,
or holding a public office, such as notaries. Natural persons may belong to
only one professional company, and in such case may carry on their profes-
sion only on an individual basis. The ANSD lists 71 professional companies,
743 real estate companies and 13 other non-commercial companies.

129.  From a tax standpoint, non-trading companies may opt for either
corporate income tax or the system for the taxation of the income of partners
in partnerships. In the former case, a declaration must be filed with the tax
department within one month of the final recognition of earnings, contain-
ing information about the number and form of shares and the identity of the
managers and partners. Under Article 95 of the Tax Code, any amendment
must be notified within one month. In the latter case, under Articles 71 and
72 the managers must provide the following information every year: name,
first names, domicile and NINEA of the members and the number of shares
in the company owned by each one and their share of the net earnings or
deficit. In both cases, the tax authorities receive a list of members every year.
The Senegalese authorities indicated that there were no particular problems
with this type of company.

Economic interest groupings

130.  Article 869 of the Uniform Companies Act defines an economic
interest grouping (EIG) as one whose sole purpose is to implement for a
defined period all means likely to facilitate or develop the economic activity
of its members or to improve or increase the results of that activity; the activ-
ity must be linked to the economic activity of its members and may only be
ancillary to it. There are 27 368 EIGs in Senegal, mainly in rural areas, and
the majority of which are inactive.

131.  Under Articles 870 and 873, an EIG may be constituted by two or
more natural or legal persons, including persons carrying on a profession.
It has legal personality but may be constituted without capital and is not
intended per se to generate profits to be shared. Members’ rights may not be
represented by transferable securities and members are liable for the group-
ing’s debts on their own assets.

132.  Information about the identity of a grouping’s members is available
from the RCCM. EIGs must be registered in the RCCM under the same con-
ditions as all companies, including a copy of the founding contract. Under
Article 876, the contract must include the EIG’s name and address and the
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name or company name, legal form, address of the domicile or registered
office and, where applicable, the RCCM registration number of each of its
members. The identity of an EIG’s members is therefore available from the
RCCM. All amendments to the founding contract (including its signatories)
must be drawn up and made public under the same conditions as the contract
itself. They may not be relied on against third parties until they have been
made public.

133.  The tax treatment of an EIG is similar to that of a partnership: the
entity is fiscally transparent unless it has opted for corporate income tax.

134.  The registration procedures are the same as for companies (see A.1.1.
above).

Waqfs

135. A wagqfis an Islamic law structure similar to a trust or foundation;
waqfs were very limited in Senegal before the adoption of a law in 2015. A
law on wagfs was passed in Senegal in April 2015 to promote and facilitate
the creation of charity waqfs, which can have a direct impact on the economic
development and wellbeing of the population. It defines waqfs as any asset of
which bare ownership is immobilised indefinitely or for a defined term, and
the usufruct of which is devoted to a private of public charity (s. 1).

136.  The law distinguishes five types of waqfs: public waqfs created by
decree and managed by a public authority; waqfs of public interest managed
by a private person but recognised of public interest by the authorities; pri-
vate or family waqfs; and mixed waqfs (private/public or private/of public
interest).

137.  The modification of assets into a waqf must be performed by notarial
deed or by private deed filed with a notary, who shall transmit copies to the
High Authority of Waqfs (art.8 and 9, and Decree no. 2016-449 of 14 April
2016 setting the organisational and functioning rules of the High Authority
of Wagqfs). The settlor identified in the deed, cannot be the beneficiary of the
wagqf; the waqf is otherwise nullified (art. 13).

138.  Public waqfs (and the public part of mixed waqfs) are managed
directly by the High Authority of Waqfs, which also receives the financial
statements of waqfs of public interest. They are not considered relevant entity
within the Terms of Reference.

139.  The beneficiaries of a private waqf must also be identified (by name
or quality) in the deed. Otherwise, the Wagqf is considered a public waqf
(art. 15). When the beneficiary’s right expires, for example when the benefi-
ciary dies or renounces his/her right, the right is transfers to the next level
beneficiary named in the constitution if any, or otherwise goes back to the
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settlor or his/her heirs. Private or family waqfs (and the non-public part of
mixed waqfs) are controlled and supervised by the High Authority of Waqfs,
which oversees the protection and conservation of the assets in waqf. The
beneficiaries are clearly identified. The law does not provide that a manager
should be appointed — private waqfs can be directly managed by the benefi-
ciary or by a third party administrator nominated by the settlor. In this, the
private waqf may approach a dismantlement of ownership rights rather than
an entity.

140.  The waqfs that existed prior to the entry into force of the law have
one year to comply with the law. It is theoretically legally possible to create
a waqf, as the law has entered into force, but the High Authority has not
yet been formed. All the orders under the Act have not yet been published,
nor sanctions introduced for breach of the law. It is thus recommended that
the Senegalese authorities ensure that the 2015 law on wagqfs is correctly
implemented in practice. The Senegalese authorities have nevertheless indi-
cated if a waqf has not been registered with a notary and then with the High
Authority, it will not have legal validity. In addition, for the tax administra-
tion, if the Wagqf is not registered as such, the owner of the assets remains the
taxpayer responsible for paying any taxes due on the assets.

Other entities

141. Senegal also has Non-Governmental Organisations (NGOs), which
are associations or private non-profit entities dedicated to providing support
to the development of Senegal, and certified as such by the government.
The provisions in force provide for the identification of the founders and
members of the NGO. Decree No. 2015-145 of 4 February 2015 regulating
the activities of NGOs reinforces the legal framework for monitoring their
activities and controlling the origin of the funds. It provides for controls on
the origin or destination of the funds of these entities and penalties in case
of irregularities.? In 2014, the Directorate of Currency and Credit (Direction
de la Monnaie et du Crédit) inspected 81 NGOs located in Dakar (50) and
elsewhere in the country (31). These investigations examined their certi-
fication, articles of association, programmes of investment and activities,
governing bodies, annual activity report, financial statements of the last three
years, last audit report, bank accounts and funding agreements with donors.
The largest proportion of funds received by the NGOs in the period under
inspection came almost entirely from abroad, mainly from foreign “mother”
NGOs. The funds were mainly used in the following sectors: agriculture
and food security, health and social action, education and environment. The

9. GIABA, Mutual Evaluation Report, Anti-money laundering and combating the
financing of terrorism, May 2008, and seventh follow-up report, May 2015.
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2014 inspection did not identify any serious breaches, but recommendations
to improve compliance were made (notably on the financial statements and
the audit report), the implementation of which can be verified during the next
inspection.

142.  In practice, there were no EOI requests targeting a non-trading com-
pany, an EIG, a waqf or an NGO between 2012 and 2014.

Enforcement provisions to ensure availability of information
(ToR A.1.6)

143.  Jurisdictions must have appropriate measures in place to ensure
that rules relating to the identification of the owners of relevant entities
are enforced effectively. This section of the report assesses whether penal-
ties apply in the event of non-compliance with legal provisions relating to
the identification of the owners of relevant entities, either with the public
authorities or within the entities concerned, and whether the implementation
mechanisms exist in practice and sanctions are applicable and enforced in the
event of non-compliance.

Penalties for failure to register or identify owners

144.  Under Article 60 of the Uniform Commercial Law Act, a com-
pany that fails to register in the RCCM is denied legal personality. Under
Article 101 of the Uniform Companies Act, its existence may not be asserted
against third parties. Under Articles 114 and 115, the company will be consid-
ered a de facto company. The tax authorities have indicated that they perform
investigations in order to detect whether taxpayers are failing to comply with
the obligation to register, notably through desk-based and field inspections,
cross checking and updating databases (APIX, ANSD, etc.).

145.  In addition, under Articles 68 and 69 of the Uniform Commercial
Law Act any person who is required to accomplish one of the prescribed
formalities and fails to do so (for example, notifying a change of member), or
who fraudulently accomplishes any such formality, is liable to the penalties
provided for by domestic general or special criminal law. Where applicable,
the convicting jurisdiction orders rectification of the inaccurate information
and entries. However, there is no specific penalty in Senegalese law for non-
compliance with the requirements of the Uniform Commercial Law Act. A
draft bill from the Ministry of Justice sets out the sanctions applicable for
breaches in the various Uniform Acts.

146.  In practice, the RCCM is not responsible for checking acts and
monitoring company development. They do not systematically look for
breaches. However, for certain activities of their economic existence, notably
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with banks, companies need to produce the proof that they have deposited
information with the RCCM, and this encourages companies to respect their
declarative obligations. In addition, although the RCCM cannot automatically
remove dormant companies, the clerks explained that in practice companies
inform the RCCM, and even more the DGID, that they have ceased trading
in order to avoid taxation based on a DGID estimation.

147.  Although the Uniform Companies Act contains an obligation for
companies with share capital to keep a register of registered shares, failure to
do so is not included in the types of conduct liable to criminal penalties listed
at Article 886 et seq.'” However, persons responsible for any offence relating
to the keeping of documents required by law may incur civil liability vis-a-vis
the injured shareholders, although that means that shareholders must consider
themselves to have been injured.

148.  In practice, companies must maintain these registers, often with
the assistance of tax experts, certified accountants or notaries, to be able to
provide them to the RCCM and the DGID. During the Annual meeting of
Shareholders, the auditor must certify that the list of shareholders is accurate.

149.  Fines are imposed for non-compliance with tax requirements,
including the retention of a shareholders register under Article 636 and the
tax returns on transfers of shares under Article 98. Under Article 667 of the
Tax Code, any failure to comply with obligations under the code is punish-
able by a fine of XOF 200 000 (EUR 305), where it is not the subject of a
specific fine. Where non-compliance concerns documents or information
to be provided, the fine is payable as many times as there are documents or
information requested but not provided, or if the information or documents
is or are incomplete or inaccurate. However, the amount of the fine recorded
in an official report may not exceed XOF 1 000 000 (EUR 1 525). While
such amounts may be regarded as substantial for a small business, they do
not seem dissuasive for a company with international operations. However,
the operational departments indicate that related sanctions can be applied,
particularly for concealed remuneration in the case of dividends being distrib-
uted to unidentified shareholders or partners. The tax Compliance rate for the
tax on earnings of companies was of 85% in 2014 and 83% in 2015. In addi-
tion, failure to deposit a tax declaration is followed by a reminder (by post or
telephone) and if that goes unanswered after four days, a fine of XOF 200 000
is imposed. Finally, a 55% tax may be applied in addition to penalties. This
was done 65 times in 2014 and 84 times in 2015. These fines are not always
paid, notably when the company is impossible to locate, particularly small
businesses and single-person businesses. In total in 2014, notices were served

10.  Penalties are otherwise provided for by Law No. 98-22 of 26 March 1998 on
Criminal sanctions applicable to offences set in the Uniform Companies Act.
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on 2 626 occasions for a number of shortcomings. A total of 58 companies
were fined for a total of XOF 562.2 million (EUR 857 133).

150.  The breach of the tax obligation under Article 633 of the Tax Code
to maintain information on trusts is punishable by a fine of XOF 200 000
(EUR 305; under Article 667 of the Tax Code).

Bearer shares

151.  The Uniform Companies Act does not provide any specific penal-
ties for issuers or holders of bearer shares that have not been dematerialised
on expiry of the transition period in May 2016. Consequently, bearer shares
could still remain in circulation after the two-year transition period without
it being possible to know how many there are or who owns them. Although
it seems logical that shares which have not been converted or dematerialised
should lose their value, this is not specified in the Uniform Companies Act
or in Senegalese law.

152.  The amplitude of this flaw in practice is marginal, since only three com-
panies have issued bearer shares and these have been served notice to comply
with the law quickly. The situation is monitored by the tax administration.

Anti-money laundering legislation

153.  Under Article 40 of the AML Act, persons governed by the Act who
infringe KYC or document retention rules are liable to a fine of XOF 50 000
to 750 000 (EUR 76 to 1 143). These penalties apply in particular to members
of the legal profession acting as trustees in Senegal and to financial institu-
tions having a trustee as one of their customers.

Determination and factors underlying recommendations

Phase 1 determination

The element in place, but certain aspects of the legal implementation
of the element need improvement.

Factors underlying

recommendations Recommendations

Senegal recently passed a law on
wagfs. Whereas the law seems to
clearly frame these entities and allow
for the identification of all relevant
persons, all the implementation regu-
lations have not been published yet.

The Senegalese authorities should
ensure that the 2015 law on waqfs is
correctly implemented in practice.
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Phase 2 rating

Largely Compliant

Factors underlying
recommendations

Recommendations

The OHADA Uniform Act on
commercial companies and
economic interest groupings, as
amended in 2014, provides for the

The Senegalese authorities should
monitor and take appropriate
measures to ensure the
dematerialisation or conversion in

dematerialisation or conversion of
bearer shares. The three companies
that have issued bearer shares have
not taken appropriate measures on
expiry of the transition period (May
2016) to comply with the law and
have been summoned to do so.

registered shares of all bearer shares
in practice.

A.2 Accounting records

Jurisdictions should ensure that reliable accounting records are kept for all
relevant entities and arrangements.

154.  The Terms of Reference set out the standards for the maintenance
of reliable accounting records for all relevant entities and arrangements. To
be reliable, accounting records should: (i) correctly explain all transactions;
(ii) enable the financial position of the entity or arrangement to be determined
with reasonable accuracy at any time; and (/i) allow financial statements to
be prepared. Accounting records should further include underlying documen-
tation, such as invoices, contracts, etc. Accounting records need to be kept for
a minimum of five years.

155. Companies are required to keep accounting records under OHADA
accounting law, company law (the Uniform Companies Act) and tax law.
These transparency requirements comply with international standards as
regards formal requirements for account-keeping, the documents which must
be kept and the length of time for which they must be retained.

General requirements (ToR A.2.1)

Commercial and accounting law

156.  Under Articles 13 and 15 of the OHADA Uniform Commercial Law
Act, all traders, including companies with share capital (SA, SAS, SARL),
partnerships (SNC, SCS, joint ventures and de facto partnerships) and
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economic interest groupings must keep all commercial records in compli-
ance with the provisions of the Uniform Act organising and harmonising
business accounting systems (Uniform Accounting Act). Under Article 2 of
the Uniform Accounting Act, the following entities are also required to have
a general accounting system: state-owned corporations, parastatal organisa-
tions and semi-public enterprises, co-operatives and, more generally, entities
that produce marketable or non-marketable goods and services if they are
habitually engaged in a principal or ancillary economic activity irrespective
of whether or not financial gain is derived from that activity, which includes
non-trading companies. According to the Senegalese authorities, companies
and professional persons who would act in Senegal as trustees for foreign
trusts would be required, as traders, to comply with OHADA accounting law.

157.  Under Article 1 of the Uniform Accounting Act, all undertakings
must establish an accounting system to provide information for both internal
and external use. To that end, the accounts must correctly record all transac-
tions. The undertaking must:

» collect, classify and record in its accounts all transactions that entail
value movements which are carried out with third parties or are rec-
ognised or executed as part of its internal administration;

» after suitable processing of such transactions, prepare and file the
financial statements which it is required to draw up by law or pursu-
ant to its articles of association, along with other information that
meets the requirements of various users.

158.  The compulsory account books and supporting documents are:

+ the day book, in which transactions during the period are recorded in
compliance with the double-entry method;

» the ledger, made up of all the undertaking’s accounts, in which the
different transactions of the period are entered or posted simultane-
ously from journals, account by account;

» the general trial balance which, at the end of the period, shows for
each account the debit or credit balance at the start of the period, the
aggregate of debit and credit movements since the start of the period
and the debit or credit balance at the date in question;

e the annual accounts book, in which the balance sheet, income state-
ment and summary of closing inventories for each accounting period
are transcribed.

159.  Under Article 15, the accounting system must ensure timely and
complete recording of basic information on a day-to-day basis, processing of
the recorded data at the appropriate time and delivery of mandatory reports
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to users within the specified legal time limits. Under Article 3, it must meet
the requirements of accuracy, reliability and transparency (including use of
the country’s official language and currency).

160.  The double-entry bookkeeping method must be used (which means
that entries are posted in at least two accounts, one being debited and the
other credited; when a transaction is recorded, the total of the sums entered
on the debit side must be equal to the total of the sums entered on the credit
side) and transactions must be recorded chronologically.

161.  Under Article 68, a company may not rely on improperly kept accounts
as evidence in court. Fines for the non-keeping of books of accounts or for non-
reliable accounts are provided for under tax law (see Tax law below).

162.  Under Article 8, financial statements collating accounting infor-
mation must be prepared at least once a year in accordance with the given
models. Under Article 29, they comprise the balance sheet (which describes
the assets and liabilities that make up the undertaking’s net worth and shows
shareholders’ equity separately), the income statement (which summarises the
revenue and expenses which determine the net profit or loss for the account-
ing period), the table of source and application of funds (which presents the
financial flows and application flows throughout the accounting period) and
notes to the accounts (which supplement and clarify the information given in
the annual financial statements).

163.  Under Articles 7 and 8, these documents are mandatory, in full or
in part, according to the undertaking’s sales. The normal system applies
to undertakings with sales in excess of XOF 100 million (EUR 152 449); a
simplified system applies to undertakings with sales of under XOF 100 mil-
lion (EUR 152 449); and a minimal cash-basis system applies to very small
undertakings with sales of under XOF 30 million (EUR 45 734) for trad-
ing companies, XOF 20 million (EUR 30 489) for craft undertakings and
XOF 10 million (EUR 15 244) for companies providing services (Articles 13
and 26 to 28). The minimal system therefore applies to small businesses,
which are less likely to be asked for information.

164.  Under Article 8, the financial statements form an indivisible whole
and should faithfully and accurately represent the events, transactions and
state of affairs throughout the accounting period and thus give a true and
fair view of the undertaking’s assets, financial position and results. Under
Article 9, the correctness and accuracy of the information set out in the
financial statements should arise from an adequate, fair, clear, precise and
complete description of the events, transactions and state of affairs during the
accounting period. Under Article 10, any undertaking which correctly applies
the OHADA Accounting System (SYSCOA) is deemed to provide, through its
financial statements, a true and fair view of its position and its transactions.
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The tax authorities indicate that in practice, the financial statements contain
the list of partners and shareholders, and had examples to prove it.

165.  Under Article 69, undertakings must also define internal control and
external auditing procedures. An auditor must be appointed to audit SAs,
SASs and certain SARLSs (see Types of companies above). The auditor must
certify that the financial statements give a true and fair view of the under-
taking’s assets, liabilities, financial position and results. Under Article 31 of
the Tax Code, the financial statements must be made public and, for entities
liable to corporate income tax, filed with the tax authorities and, since 2014,
with the RCCM.

166.  Article 111 of the Uniform Accounting Act institutes penalties for
company managers if they fail, for each accounting period, to draw up annual
financial statements and, where applicable, a management report and social
audit or knowingly draw up and disclose financial statements which do not
give a true and fair view of the assets and liabilities, financial situation and
results for the period. The Senegalese authorities indicated that penalties are
available under tax law (see below).

167.  Under Article 890 of the Uniform Companies Act, managers who, on
expiry of each accounting period, knowingly publish or present to sharehold-
ers or members summary financial statements which do not give a true and
fair view of the company’s transactions, financial situation, assets and liabili-
ties for the period are liable to criminal penalties. Law No. 98-22 provides
that the offence under section 890 is punished by imprisonment for one to five
years in prison and a fine of XOF 100 000 to 5 million (EUR 152 to 7 622).

Tax law

168.  The Tax Code reinforces and complements OHADA law. It includes
a requirement to keep regular accounts. Under Article 635, taxpayers are
required to comply with the rules in force in Senegal governing their civil and
commercial obligations, including the Uniform Accounting Act. Article 638
institutes specific documentary requirements relating to transfer pricing.

169.  Under Article 617, the tax authorities may make a discretionary
assessment of taxpayers who have not kept accounts, or who have not kept
them properly. Under Article 668, failure to keep accounts in compliance
with the prevailing standards in Senegal or the absence of accounting docu-
ments is punishable by a fine of XOF 5 million (EUR 7 622). Penalties are
more severe if fraud is identified: Under Article 682, the penalties for tax
fraud (a fine of XOF 5 to 25 million (EUR 7 622 to 38 112) and imprisonment
for 2 to 5 years) also apply to accounting fraud, against “any person who
keeps improper accounts, either by keeping books and records that are not
numbered and initialled in accordance with the regulations or by knowingly
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failing to enter or causing others to enter all or some of the required entries,
or by not causing others to enter or by knowingly entering inaccurate or
fictitious entries, or by not keeping the documents that must be kept or by
destroying them before the legal time limit, or by any other process, in par-
ticular by significantly reducing the amounts to declare”. Thus, tax penalties
compensate for the absence of penalties for infringements of OHADA law.

170.  Under Article 31 of the Tax Code, taxpayers are required to provide
various accounting documents to the tax authorities together with their annual
tax return according to their tax regime and, under Article 32, to provide
the contact details of the chartered accountants responsible for keeping their
accounts if they are not employees. Taxpayers are also required to provide tax
officials upon request with all accounting documents, inventories, copies of
letters and vouchers for revenue and expenditure, such as to justify the accu-
racy of the results stated in the tax return. Otherwise, a fine of XOF 200 000
applies for each document or information not provided, incomplete or inac-
curate, up to XOF 1 million fine (EUR 305 a 1 525) (art. CGI 667, see A.1.6).

171.  In practice, in order to simplify procedures, the DGID receives 5
copies of the financial statements and sends a copy to the ANSD, to the
Ministry of Justice (which does not pass it on to the RCCM that nonetheless
receive a copy directly from the companies) and to the BCEAO.

172. The tax authorities and the accounting profession indicate that the
requirement to provide financial statements is relatively well respected, par-
ticularly by large companies. The tax Compliance rate for the tax on earnings
of companies was of 85% in 2014 and 83% in 2015 (see A.1.6). The same
applies for maintaining accounts; the tax authorities indicated that when they
perform inspections, they see that accounts are generally maintained to the
standards required by the law, particularly for large and medium-sized com-
panies. The rule requiring SARLs to designate an accountant once certain
financial thresholds have been exceeded is not always respected.

173.  In practice, it is the tax administration that checks whether compa-
nies are complying with their accounting obligations and imposes sanctions.
In 2014, the DGID carried out more than 6 000 desk inspections and 250
on-site inspections. The authorities gave examples of fines for failing to keep
accounts, failing to keep and publish regular accounts, failure to submit docu-
mentation, concealing part of a sale price, etc., punishable with fines ranging
from EUR 300 to 343 000.

Underlying documentation (ToR A.2.2)

174.  Article 17 of the Uniform Accounting Act states that the accounting
system must comply with reliability requirements such that entries are sup-
ported by dated receipts which are classified and filed in an order stipulated
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in the document describing the accounting system and procedures; they must
bear references to corresponding supporting documents and are deemed
to have probative value. Supporting documents may be purchase or sale
invoices, contracts and other documents.

175.  Article 637 of the Tax Code also sets an obligation to maintain and
keep documents: books, registers, tax returns, receipts, contracts, documents
or original vouchers in respect of which the tax authorities may exercise its
rights of information, investigation or audit must be kept for ten years. The
fine of Article 667 applies to infringements of Article 637 and the fine of
Article 668 applies in case of the absence of accounting documents related to
registered transactions (cf. above).

176.  In practice, the tax authorities and the accounting profession confirm
that large and medium-sized Senegalese companies keep their underlying
documentation, but the obligation is less respected by small companies.
The tax authority verifies whether this obligation is respected and imposes
sanctions, notably for failure to produce commercial invoices and failure to
respect invoicing rules.

5-year retention standard (ToR A.2.3)

177.  Senegalese law ensures that accounting records are kept for at least
five years. Under Article 24 of the Uniform Accounting Act, accounting
records or documents that serve the same purpose must be kept for ten years.
Likewise, Article 637 of the Tax Code states that the ten years retention starts
from the date of the last transaction mentioned in such books or registers or
the date at which such documents or other items were drawn up or estab-
lished. These obligations do not set exceptions for dissolved companies and
the application in practice of this obligation is confirmed by the experts from
the accounting profession met during the onsite visit: when a company is dis-
solved, a liquidator is appointed, who must keep the documents for 10 years.

178.  OHADA law makes no specific provision regarding the place where
documents must be kept, but Article 640 of the Tax Code states that invoices
issued by taxpayers or by a customer or third party in their name and on
their behalf and all invoices they receive must be stored in Senegal in order
to guarantee that they can be produced upon request. For the rest, no specific
provision is made for the case where documents are not immediately avail-
able, for example because they are kept in another country. However, under
Article 641, books, registers, contracts and vouchers must be produced upon
request, and the non-presentation of documents is subject to sanctions (see
the subsection on 7ax Law above). These provisions suggest that accounting
documents should be kept at the entity’s registered office. The Senegalese
authorities confirm that the provisions on audit in general and on spot
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inspections in particular automatically require that accounting books and
records be kept at the headquarters of the entity.

179.  In practice, although the ten-year retention period is well respected
by large companies and certain professions (accountants, notaries, etc.), it is
less frequently so in SMEs for material reasons: many SMEs do not have the
space to archive documents or the capacity to scan them. In Senegal, these
companies maintain hard copies of documents for around five years. Another
reason for this practice is that the tax authorities can perform a tax audit only
for the previous four years. It is therefore rare for them to ask for documents
that are older. Having said this, companies specialising in the dematerialisa-
tion of documents are emerging in Senegal to respond to the material problems
of SMEs. Some companies therefore do not seem to be respecting Senegalese
law, but in fact the international standard sets five years as the minimum term.

180.  Regarding the place of conservation, it happened during accounting
investigations unrelated to EOI requests that documents were being archived
outside of the country. These documents have always been repatriated in
practice, as a result of the obligation to present the documents at the head
office of the company in Senegal.

Accounting information requests in practice

181.  In practice, accounting information was requested in four EOI
requests, three of which have received a response.

182.  In one case, relating to a transfer pricing case the response was
incomplete but the requesting authority considered that the information
provided by Senegal was useful. The availability of information was not the
issue, rather the lack of co-ordination among the tax departments during the
peer review period (see C.5). Since then, all the requested information has
been provided (on royalties paid, sales volumes, turnover, cost price, and
transport, marketing and publicity expenses).

183.  In another case, the requesting authority sought to verify whether the
services provided by a Senegalese resident were real, in order to determine
whether there had not been an unjustified reduction in the taxable profits
of the taxpayer: activity carried out, turnover and taxable income, invoices
issued in the name of the company, etc. The requesting authority was satis-
fied with the response received.

184.  In a third case, the sole manager of the company was out of Senegal
and the Senegalese authorities have provided the accounting data at their
disposal. The other documents (not yet sent to the requesting authority) have
been collected during an onsite visit to the company after the return of the
manager.
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185.  In the last case, the accounting information requested have been col-
lected from the owner of a single-owner company which was inactive during
two thirds of the period under review.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant

A.3. Banking information

Banking information should be available for all account-holders.

186.  Access to banking information is of interest to the tax authorities
only if the bank has useful and reliable information on its customers’ iden-
tity and the nature and amount of financial transactions. Senegalese banks
are governed by domestic regulations and those of the Central Bank of West
African States (BCEAO), whose headquarters are in Dakar and which acts as
central bank for Senegal and the seven other West African Monetary Union
countries.

187.  Banking activity in Senegal is governed by Act 2008-26 of 28 July
2008 (the Banking Act). Under Article 1, it applies to credit institutions oper-
ating in Senegal, whatever their legal status or the place of their registered
office or principal place of business in the West African Monetary Union.
Under Articles 2 and 5, credit institutions are defined as legal persons that
perform banking operations as their regular business, i.e. the receipt of funds
from the public (funds that a person collects from a third party, in particular
in the form of deposits, with the right to dispose of them for own account but
under an obligation to return them), credit operations and the provision of
overdraft facilities, and management of means of payment.

188.  Senegal has 27 credit institutions, including 24 banks and 3 financial
institutions, including a number of subsidiaries of foreign banks and 3 state-
owned banks.
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Record-keeping requirements (ToR A.3.1)

189.  Banks are required to keep accounting records in the same way as
any other commercial company. All the accounting requirements examined
in Section A.2 of this report apply to them.

Banking regulations

190.  The Banking Act states that credit institutions must keep specific
accounting records of the transactions they perform in Senegal at their regis-
tered office, principal place of business or main branch. Their accounts must
be closed at 31 December of each year and submitted to the Central Bank
and the Banking Commission by 30 June of the following year at the latest.
The accounts must be certified by one or more auditors. Under Article 51, the
Banking Commission must approve the choice of auditor. The audit concerns
compliance with all the legal requirements. The Banking Commission may
impose penalties on banks and their senior managers in the event of non-
compliance. Penalties include imprisonment, fines, penalty interest and other
administrative sanctions up to and including withdrawal of authorisation.

Anti-money laundering regulations

191.  The AML Act (Act 2004-09 of 6 February 2004) contains KYC and
document retention requirements. Under Article 7, financial organisations
must satisfy themselves of the identity and address of their customers before
opening an account for them, taking custody, in particular of securities or
certificates, allocating a safe-deposit box or establishing business relations of
any kind with them. Under Article 8, occasional customers must also be iden-
tified for any transaction involving cash amounts of XOF 5 million or more
(EUR 7 622). The identity of a natural person is verified by the production of
any original official document which includes a photograph (national identity
card, passport, etc.). The business address and domicile is verified by the
presentation of any document which constitutes proof, such as a utility bill.
The identity of a legal person or branch is verified by the production of an
original or certified true copy of any instrument or excerpt from the RCCM
certifying its legal form and registered office. Persons acting on its behalf
must produce their powers of attorney and their identity must be verified.
Under Article 9, if customers do not act on their own behalf, the financial
organisation must take all steps to ascertain the identity of the person for
whom they act. The new directive no. 02/2015/CM/UEMOA relating to the
fight against money laundering and terrorism financing in the member states
of the WAEMU will strengthen this obligation, once it has been incorporated
into Senegalese law. This law represents progress, particularly with regards to
the risk-based approach and the obligation for documented evaluation.
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192.  Under Articles 11 and 12, financial organisations must retain sup-
porting documents or copies for ten years as of the closure of customers’
accounts or cessation of business relations with them. They must also retain
documents relating to transactions they have performed for ten years as of the
end of the period during which the transactions were carried out. It must be
possible from these documents to reconstitute all the transactions performed
by a natural or legal person linked to a transaction that has been reported as
suspicious. The Anti-Terrorist Financing Act (Act 2009-16 of 2 March 2009)
contains similar requirements. Under Article 40, failure to comply with KYC
and document retention obligations is punishable by a fine of XOF 50 000 to
750 000 (EUR 76 to 1 143; article 40 of the law of 2004).

Inspections and implementation in practice

193.  Initial inspections of banks are carried out by the audit department of
each bank. A detailed annual report must be produced by each bank, includ-
ing the internal checks carried out and a risk mapping. Next, an inspection is
made by the Senegalese branch of BCEAO on the basis of banks’ reporting
obligations (daily, weekly, monthly, quarterly and annual). The BCEAO inves-
tigations are mainly desk-based, occasionally onsite. The Currency and Credit
Department also carries out spot checks a number of times each year, looking
at whether financial institutions are complying with regulations. Lastly, the
Banking Commission based in Cdte d’Ivoire carries out desk checks on credit
institutions. Onsite inspections on targeted topics complement desk-based
inspections. In addition to their primary purpose of identifying and evaluating
the exposure to risk of these institutions, they also make it possible to assess
the veracity of the financial and accounting information communicated to the
Regulatory authorities, whether regulations and particularly prudential regula-
tions are being complied with, the quality of management and the perspectives
of credit institutions. They also allow other elements to be assessed, such as
the AML/FT measures and implementation of the recommendations from the
Banking Commission. If the recommendations have not been implemented,
sanctions are applied. The most commonly seen breaches of the AML/FT
measures are failure to report suspicious activity, incomplete or out of date
client information (no supporting documentation), particularly with concern-
ing politically exposed persons. These investigations rarely result in sanctions
as banks generally tend to implement the recommendations before the situa-
tion reaches that stage.

194.  In addition, the Currency and Credit Department, BCEAO and
Customs authorities carry out an annual desk and onsite inspection of author-
ised intermediaries, in application of regulation 09/2010/CM/UEMOA of
1 October 2010 governing external financial relations of WAEMU member
states. This investigation looks at whether banks are respecting the conditions
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for opening and operating accounts in foreign currencies, overseas accounts,
and the respect by economic operators of the conditions for opening and
operating accounts of overseas residents. The sanctions are usually financial
(fines).

195.  The CENTIF, the Senegalese financial information unit, which
receives any declarations of suspicious activity, also carries out inspections,
including on client identification documentation. Banks regularly provide
these declarations and in increasing number, with 96 declarations in 2012,
102 in 2013 and 145 in 2014.

Requests for banking information in practice

196.  There have been two EOI requests for banking information. In the
first case, the request focused in particular on obtaining the bank statements
of a bank account identified by its number. In response to this request, the
Senegalese authorities have identified the bank account and provided the
document used to open the account but did not provide the bank statements
that had also been requested due to poor co-ordination at the time; this infor-
mation is currently being gathered.

197.  The identification of a bank account holder from the bank account
number is possible in Senegal, as bank accounts all follow a standard format
of 24 digits and allow the banking institution to be identified. Furthermore,
the BCEAO has a centralised file of all bank accounts open in Senegal
(FICOB, which also covers the seven other countries of the WAEMU). This
makes it possible to identify an account holder, or inversely to identify all the
accounts held by one person. The representative of the BCEAO confirmed
that the DGID can request access to this file (see B.1.5).

198.  In the second case, the investigation is ongoing and concerns the
identification of bank accounts used for transactions between companies,
their holders and people authorised to perform operations on the accounts,
and copies of the bank statements as well as the reference of the bank
accounts of the Senegalese company. The latter information has been
provided and the “right to information” power has been use towards the com-
pany to obtain information on the account holders and towards the banks to
obtain the bank statements.

199.  In both cases, the availability of information is not the reason for
the failure to respond to certain questions, rather the organisation of the EOI
during the peer review period (see C.5).
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Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant
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B. Access to information

Overview

200. A variety of information may be needed in a tax enquiry and
jurisdictions should have the authority to obtain all such information. This
includes information held by banks and other financial institutions as well as
information concerning the ownership of companies or the identity of interest
holders in other persons or entities, such as partnerships and trusts, as well
as accounting information in respect of all such entities. This section of the
report examines whether Senegal’s legal and regulatory framework gives the
authorities access powers that cover all relevant persons and information and
whether rights and safeguards would be compatible with effective exchange
of information. It also looks at the effectiveness of this framework in practice.

201.  The Senegalese tax authorities have a certain amount of information
on taxpayers’ identity, ownership and accounts. They can use their domestic
tax powers to gather information they do not maintain, in order to meet a
request from a foreign competent authority. The Tax Code gives them exten-
sive powers of access to accounting, banking and ownership information.
Information requests may be addressed to the person concerned or to third
parties. In practice, the Senegalese authorities have not always needed to use
their access powers to answer questions asked as some of the information
requested is contained in the tax files. That said, various powers have been
used in practice, including right of information and on-site visits.

202.  Coercive measures are available if a person refuses to provide the
information requested. Personal rights and safeguards in Senegal are com-
patible with effective information exchange. The Senegalese tax authorities
are not under any statutory obligation to inform the taxpayers concerned
of information requests received from foreign authorities. In practice, no
taxpayer or third party holding information has refused to provide the infor-
mation requested.
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B.1. Competent Authority’s ability to obtain and provide information

Competent authorities should have the power to obtain and provide information that is the
subject of a request under an exchange of information arrangement from any person within
their territorial jurisdiction who is in possession or control of such information (irrespective
of any legal obligation on such person to maintain the secrecy of the information).

203.  Under the tax conventions signed by Senegal, the competent author-
ity to respond to information requests is the finance minister or a duly
appointed representative. Over the 2012-14 period, no delegation of power
existed, as this had not been deemed necessary, given the low number
of requests for information received. In practice, the Director General of
Taxation supervises the collection measures and signed off answers, under
tacit delegation of powers, as the DGID is part of the Ministry of Finances.
The project to extent the EOI network with the signing of the Multilateral
Convention led the authorities to reconsider this policy. With decree
no. 015561/MEFP/DGID/DLEC of 3 August 2015, the Minister delegated
his powers to the Director General of Taxation, who in turn is assisted by
the Director of Legislation, Studies and Litigation (DLEC, Direction de la
Législation, des Etudes et du Contentieux). DLEC is in charge of drafting tax
laws and regulations, negotiating tax treaties, representing DGID in court,
and preparing prospective studies. The Information Exchange Unit, created
in December 2015, belongs to this Directorate.

204.  The power to exchange information derives from the international
agreements in force in Senegal, which take precedence over domestic laws
(Article 91 of the Constitution; see also the Introduction and Section C.1).
For that purpose, the tax authorities use their powers under the Tax Code to
obtain and provide ownership and identity information and accounting infor-
mation held by both taxpayers and third parties.

Ownership and identity information (ToR B.1.1)

205.  The Senegalese tax authorities already have extensive information
about the ownership of Senegalese legal persons in their databases (see
Section A.1). However, if they wish to ensure that the information is true,
or obtain more recent information, the Tax Code gives them various powers
to obtain all the ownership and identity information they need to respond to
information requests. The primary power is the right to information (droit de
communication).

206.  The right to information is based on Articles 571 to 575 of the
Tax Code. It is the most extensive means for the tax authorities to obtain
information and documents held by any natural or legal person, including
administrative agencies and third parties. The right to information allows the
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tax authorities to obtain all deeds, books, registers and ancillary documents
and any other document which may be useful for tax audit purposes where
there is a requirement to retain them, i.e. for ten years after the document
concerned was drawn up.

207.  The right to information may apply to a Senegalese taxpayer or to
a third party. Article 571 gives a non-exhaustive list of persons from whom
such information may be requested: public office holders, public agencies and
similar organisations, undertakings, establishments or organisations under
administrative supervision, private undertakings, companies, whatever their
form, banks and similar institutions, insurers, representatives, brokers and
intermediaries. The provision is thus sufficiently broad to cover any person
acting as a proxy or nominee, including agents and trustees. Article 575 also
covers civil status registers and notaries. All the public authorities and repre-
sentatives of the private sector interviewed during the onsite visit confirmed
that they were aware that the right of information applied to them.

208.  With regards to information about the identity of owners of entities,
Article 572 states that the right to information extends to “share and bond
transfer registers and the minutes and attendance sheets of shareholders’
meetings”.

209.  Under Articles 569.1 and 633.V, information must be provided within
20 days of receipt of the tax authorities’ request or notification. The right to
information can be used to answer an EOI request even when the person con-
cerned has already been subject to a tax audit for the same period.

210.  Article 569 provides for another power, called information request.
The tax authorities may ask a taxpayer, orally or in writing, for all informa-
tion, justifications or clarifications it deems appropriate. Taxpayers have
20 days in which to respond. The Senegalese authorities explain that the
difference between the right to information and an information request is
essentially a practical one: the first will focus rather on holders of informa-
tion outside of any audit (i.e. that the information gathered cannot be used
against a taxpayer during a tax inspection), while the second will focus rather
on the taxpayer during an audit; but both can be used to respond to an EOI
request.

211.  If the necessary information is not obtained through an informa-
tion request or the right to information, the tax authorities may use more
coercive measures, such as the right of search, and impose penalties (see
Section B.1.4).
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Gathering ownership and identity information in practice

212.  Senegal received two requests for information about the ownership of
a company. In the first case, the information was exchanged without the need
to use the access powers of the tax authorities, as the information required
concerning the owners and managers was held in the tax file of the SARL.

213.  If, however, the information requested was not available in a tax file,
the DGID can make a request to any other relevant administration, such as
the Ministry of Justice via the Clerks of the Court who manage the RCCM,
the ANSD and even the Interior Ministry, which attributes national identity
cards. All the administrations interviewed confirmed that they could see no
obstacle to responding to a right to information application by the DGID.

214.  Inthe second case, the DGID has asked for information directly from
the company concerned and has sent it to the requesting authority.

215.  In addition to the two requests above where ownership information
was asked, in another instance where tax and accounting information had been
requested, the tax authorities have nonetheless used their right to information
to check the elements relating to the creation of the company concerned.

Accounting records (ToR B.1.2)

216.  As with identity and ownership information, the Tax Code gives the
tax authorities various powers to obtain all information in order to respond
to information requests. The right to information also applies to account-
ing records, since Article 571 explicitly refers to “revenue, expenditure and
accounting documents” (see Section B.1.1).

217.  The Tax Code also contains specific provisions, starting with audits
of accounts (Article 582). Tax officials may perform an on-site inspection of
accounts and documents held by taxpayers in order to assess and audit taxes,
etc. As this measure is more coercive, it is also more tightly regulated. Under
Article 603, the tax authorities must issue an audit notice stating the nature
of the audit at least five days before commencing it, but the notice does not
need to indicate that it derives from an EOI request. Under Article 589, mate-
rial operations to audit accounts may not last for longer than 12 months as
of the date of the first on-site visit as stated in the audit notice; this period
is reduced to 4 months if the entity’s sales are less than XOF 1 billion
(EUR 15.2 million). Although it is possible for these deadlines to be extended
if the Senegalese authorities request information from foreign authorities, the
reverse is not the case.

218.  Under Article 595, once an audit of the accounts for a given period has
been completed, the tax authorities may not perform a new on-site audit relat-
ing to the same period and the taxes, duties or fees which were the subject of
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the completed audit. Thus, if a company has already been audited for domestic
purposes, it cannot be audited again in order to respond to an information
request, and vice versa, but the right to information remains available.

219.  Under Article 569, tax officials may ask for information or evi-
dence during an audit, in which case the taxpayer has eight days in which
to respond. Under Article 570, they may also request information and docu-
ments relating to transfer pricing.

220.  Under Article 581, the tax authorities may conduct a spot inspection
of physical elements of the business and the existence or state of accounting
records.

221.  Under Article 641, taxpayers’ obligations include the requirement to
provide tax officials upon request with all books, registers, declarations, receipts,
contracts, documents and vouchers that they are required to keep and retain.

222.  These rules ensure that the competent authority, through the Senegalese
tax authorities, is empowered to obtain and communicate accounting informa-
tion for all relevant entities and arrangements.

Gathering accounting information in practice

223.  Again, the tax authorities firstly look at whether the information
requested is contained in the tax files. If not, a notice of visit is served on the
company and a tax inspector uses the right to information to gather copies of
the requested documentation from within the company. Requests for account-
ing information received between 2012 and 2014 were all processed using
right to information powers and the documents were collected within a day
in three of the cases. A fourth case is ongoing.

224.  The Senegalese authorities do not hesitate to carry out more in-depth
investigations when the initial investigations are unsuccessful. This in a case
relating to a single person company that has been inactive for four years: a
tax inspector went to the address of the company’s registered headquarters to
verify the absence of economic activity. The DLEC then asked the relevant
department to continue its research to localise the natural person who ran
the company. This is not an easy task in Senegal as the land registry is not
complete (see C.5.1). The authorities thus served notice on a number of public
services (customs, clerk, and regulator) and natural persons (former landlord)
with success, and the information requested has been gathered.

225.  More generally, the tax authorities use their powers in domestic pro-
cedures: in 2014, the DGID carried out more than 6 000 desk inspections and
250 on-site inspections. The right of information power is also used. As an
example, the Enquiry unit of the Tax Inspection department has been using it
increasingly for four years (350 times in 2015).
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Use of information gathering measures absent domestic tax interest
(ToR B.1.3)

226.  The concept of “domestic tax interest” describes situations in which
a competent authority can only provide information to another competent
authority if it has an interest in gathering such information for its own needs.

227.  There is no provision in Senegalese law restricting the use of infor-
mation-gathering powers to the sole needs of the Senegalese tax authorities.
Although there is no explicit provision stating that the tax authorities may use
their powers for information exchange purposes, the Tax Code provides that
tax secrecy does not apply to exchanges of information (Article 604(11), see
Section C.3). Article 579 provides for the possibility of simultaneous or joint
audits with foreign tax authorities under double taxation treaties. Article 569
on information requests refers to all information that the tax authorities may
deem useful, without necessarily linking it to the audit of a domestic tax.
Article 571 on the right to information explicitly refers to audit and assess-
ment of the base for taxes, duties and fees, without stating that it is restricted
to Senegalese taxes.

228.  Under Article 91 of the Constitution, duly ratified or approved trea-
ties and agreements take precedence as of their publication over domestic
laws. This means that the competent authority is required to enforce the
provisions of tax treaties or information exchange agreements which require
it to provide the information requested by the other contracting jurisdiction.
It may use all the means provided by tax law in order to do so.

229.  During the peer review period, the Senegalese authorities used their
powers of access, including when there was no domestic tax interest in col-
lecting the information requested. Therefore domestic tax interest does not
impede EOI in practice.

Compulsory powers (ToR B.1.4)

230.  Jurisdictions must have effective coercive measures in place to
require the production of information. Senegalese law includes both penal-
ties for refusal to provide requested information and enforcement measures.

Right of search

231.  The Tax Code provides for a right of search and seizure in order to
identify and ascertain tax offences. This applies only if an infringement of
Senegalese law is suspected, which will be the case only if the information
request arouses suspicion of such an infringement. The court can authorise
the search in cases of EOI requests: the refusal to answer a right to informa-
tion request is considered as an offence for which a search could be requested.
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The authorities may search all places, including private places, where items,
documents, objects or goods relating to such infringements and goods and
assets deriving directly or indirectly therefrom may be held. During a search,
the tax authorities may seize items and documents on whatever medium.
Under Article 576(1), tax officials must be accompanied by a criminal police
officer. Under Article 576(1I), each search must be authorised by an order of
the President of the regional court within whose jurisdiction the premises to
be searched are located. The Senegalese authorities explain that the control of
the judge relates to the formal aspects of the procedure, without considering
the substance of it.

232.  In practice, this power has never been used to answer a request for
information and neither is this power used during tax inspections in Senegal
as the authorities do not need it, in practice.

Penalties

233.  Under Article 667, non-compliance with obligations under the Tax
Code is punishable by a tax fine of XOF 200 000 (EUR 305). The Senegalese
authorities state that where non-compliance concerns documents or informa-
tion to be provided, the fine is payable as many times as requested items of
information or documents are not produced or are incomplete or inaccurate.
However, the amount of a fine recorded in an official report may not exceed
XOF 1 million (EUR 1 525). Under Article 668, opposition to a tax audit is
punishable by a fine of XOF 5 million (EUR 7 622). Under Article 666, such
fines are recorded in an official report.

234.  Non-co-operation with the tax authorities may also entail prosecu-
tion and criminal penalties. Under Article 686, any person who refuses to
obey the orders of tax officials responsible for assessing or auditing taxes is
liable to a fine of XOF 500 000 to 5 million (EUR 762 to 7622). In the event
of repeated offences, the courts may prohibit persons from carrying on their
business or profession in Senegal for one to five years. Persons who fail
comply with the ban are liable to a fine of XOF 1 to 2 million (EUR 1 524 to
3 048) and imprisonment for one to two years.

235.  In practice, this power has not been used in an EOI case.

236.  In the case of domestic inspections, there have been occasions where
the information was not provided and a fine was levied. The Senegalese
authorities have produced examples of financial sanctions for failure to
present the required documents and information (up to XOF 1.2 million or
EUR 1 280).
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Secrecy provisions (ToR B.1.5)

237.  Jurisdictions should not refuse to respond to an information request
made under information exchange arrangements on the grounds of secrecy
rules (e.g. banking or business secrecy). There are several rules on secrecy
and confidentiality in Senegalese law.

Banking secrecy

238.  Article 30 of the Banking Act states that “persons who participate in
the direction, administration, management, supervision or operation of credit
institutions are bound by professional secrecy”, subject to the provisions of
Article 53, whereby professional secrecy may not be invoked against the
Banking Commission or the Central Bank or the judicial authorities acting in
criminal proceedings. This rule does not require the provision of information
to the tax authorities.

239.  Likewise, Article 12 of the AML Act states that persons governed
by the Act must provide information collected by banks relating to the
identity of their customers and their transactions on request to the judicial
authorities, government officials responsible for detecting and prosecuting
offences related to money laundering acting with a warrant, the supervisory
authorities and CENTIF (the Senegalese FIU). This rule does not require the
provision of information to the tax authorities. In addition, under Article 40 it
is a criminal offence to provide such information to other persons.

240.  The Penal Code provides in Article 363 that any breach of confi-
dentiality is punishable by imprisonment of one to six months and a fine of
XOF 50 000 to XOF 300 000 (EUR 76-457) “except the case where the law
requires or allows them to report”. Article 571 of the Tax Code expressly
states that the right to information applies not only to persons governed by
its provisions but also to third parties, especially “banks and similar institu-
tions, insurers, representatives, brokers and intermediaries”. The Senegalese
authorities have stated that banking secrecy may not be invoked against the
tax authorities, and that the right to information has never been restricted in
banking matters in practice.

Access to banking information in practice

241.  The tax authorities’ interpretation of access to banking information is
confirmed by the representatives of the banks and the BCEAO, who specify
that the issue has also been clearly addressed at the regional level, in favour of
a right to access for the tax administration that banks may not oppose.

242.  In addition, the representative of the BCEAO confirmed that the
BCEAO itself cannot use banking secrecy against the Senegalese authorities.
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243.  In practice, the right to information has already been used by the tax
administration to answer a request for banking information. The informa-
tion has been provided within the set timeframes. A second case is currently
ongoing.

244.  The right to information is also used in tax inspections that are unre-
lated to the information exchange, with a deadline for providing a response.
It can also be carried out on-site to go faster. All tax departments are entitled
to send requests to banks according to their needs. (In terms of information
exchange, it is mainly the Centre for Large Corporations that is solicited, as
banks report to it). The Centre for Large Corporations has otherwise exer-
cised its right to information several times each year.

245.  Representatives from the banks and the BCEAO indicated that they
respond without difficulty to requests from the DGID (most often regard-
ing the identification of a client, or documents relating to an account), often
before the 20 day deadline has expired. They do not inform the taxpayer
(particularly, but not solely, because this is strictly forbidden under AML
legislation). Whatever the situation, the bank is not told the reason for the
request. Both sides said that the relationship between the banks and the DGID
was good.

Other professional secrecy requirements

246.  Article 574 of the Tax Code states that a private undertaking, a cen-
tral government agency or other public authority, an undertaking conceded
or controlled by such public authorities or an establishment or organisation
subject to supervision by an administrative authority may not invoke profes-
sional secrecy against tax officials who, in carrying out their duties, ask them
to provide documents, books, registers or information in their possession.

247.  This provision does not apply to lawyers. The legal profession in
Senegal is governed by Act 84-09 of 4 January 1984 as amended in 2009
creating the Bar Council. The Act does not contain any provision defining
client-attorney privilege. At most, one article states in passing that attorneys
are bound by the rules of their profession relating to confidentiality, ethics
and compatibility. Likewise, Article 44 of Regulation no. 5/CM/UEMOA on
harmonisation of the rules governing the legal profession in the WAEMU area
states that “attorneys, in all matters, must not make any disclosure contraven-
ing professional secrecy. In particular, they must respect the confidentiality of
investigations.” Professional secrecy is not defined.

248.  In addition, Article 22 of the Bar Rules of Procedure states that law-
yers are strictly bound by professional secrecy. This article also stipulates that
they are also bound to secrecy of criminal investigations and that the corre-
spondence between lawyers cannot be produced in court “when confidential”,
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as well as conciliation negotiations between lawyers. These provisions show
that the secrecy obligation is not absolute.

249.  The Senegalese authorities explain that the rules of procedure which
apply to legal proceedings in Senegal do not allow the authorities access to
communications between attorneys and their clients; information held by
attorneys about their clients is confidential. Attorneys can communicate doc-
uments given to them by their clients only to the parties to the proceedings.

250.  The Senegalese authorities explain that lawyers acting on behalf of
their clients in extra-judicial operations are subject to the Tax Administration
right to information: attorney-client privilege is not an obstacle to the
exchange of information where attorneys act not in their client’s defence but
as the custodian of a contract or agent in legal instruments, outside any court
of law or act of counsel.

251. A representative of the Bar Association confirmed this interpretation.
In practice, there have been occasions (outside of the EOI procedure) where
the tax administration has gathered documents from an attorney acting as a
representative. However it is rare for Senegalese lawyers to offer tax advice
or to act as a corporate lawyer. Most lawyers only operate within the judicial
framework.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant

B.2. Notification requirements and rights and safeguards

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information.

Not unduly prevent or delay exchange of information (ToR B.2.1)

252.  Rights and safeguards should not unduly prevent or delay effective
exchange of information. For instance, notification rules should permit excep-
tions from prior notification (e.g. in cases in which the information request is
of a very urgent nature or the notification is likely to undermine the chance of
success of the investigation conducted by the requesting jurisdiction).
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253.  Senegalese law guarantees the respect of taxpayers’ rights in their
relations with the tax authorities, especially in information-gathering pro-
cedures. However, there is no right of appeal in Senegalese tax law against
information requests from the tax authorities using its right to informa-
tion, except for the general right to challenge any administrative act. The
Senegalese authorities consider that as answering an information request does
not adversely affects rights (unless this is done in the context of a domestic
tax audit); appeal is therefore not possible.

254.  The tax authorities are under no obligation to inform the person con-
cerned by an information request that the request has been made, or to inform
a person who receives an information request that it stems from a foreign
competent authority. Thus, where the right to information is exercised with
regard to a third party holding information, the person who is the subject of
the information request in Senegal is not told about it: there is no procedure
for the prior or subsequent notification of the person who is the subject of an
information request.

255.  Taxpayer safeguards relating to the right of investigation (access to
exclusively residential premises is precluded) and the right of search (a court
order is required unless there is blatant evidence of an offence) may not
unduly hinder or delay the effective exchange of information. It is an essen-
tial safeguard for the respect of privacy and protection of a person’s private
domicile, under judicial control limited to verification of the legal conditions.

256.  In practice, the EOI requests received and the information provided
were not subject to dispute. Furthermore, the authorities interviewed indi-
cated that the origin of the request is never specified by the operational
departments, which was confirmed by the tax and accounting experts inter-
viewed during the onsite visit.

257.  In one case, the taxpayer who was subject to a request for informa-
tion contacted the delegated competent authority to ask about the existence of
a request for information concerning her. This information was not provided.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant
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C. Exchanging information

Overview

258.  Jurisdictions generally cannot exchange information for tax purposes
unless they have a legal basis or mechanism for doing so. In Senegal, the legal
authority to exchange information is derived from double taxation conven-
tions (DTCs) and regional instruments. This section of the report examines
whether Senegal has a network of information exchange that would allow it
to achieve effective exchange of information in practice.

259.  Senegal has a network of 21 bilateral tax conventions, two regional
instruments (within WAEMU in particular) and a multilateral instrument
including provisions on the exchange of information for tax purposes. The
network covers 109 jurisdictions, including 27 where the instrument is in
force. Although some of the instruments are not recent, all allow for effective
exchange of information, with the exception of banking information where
the partner jurisdiction is not able to guarantee reciprocity. Senegal has never
declined to conclude an information exchange agreement.

260.  All information exchange mechanisms include confidentiality provi-
sions and Senegal’s domestic law also contains rules on that subject. These
provisions apply equally to the information and documents concerned by the
request received by the Senegalese competent authority and to the answers
provided to the treaty partner.

261.  Each of the treaties concluded by Senegal ensures that the authorities
will not be required to disclose information relating to an industrial, trade or
business secret or information subject to attorney-client privilege or informa-
tion contrary to public policy.

262.  Lastly, there is no restriction in Senegalese domestic law that would
limit the country’s capacity to exchange information within the 90-day period
set by international standards or that would prevent the country’s competent
authority from informing its partners of the state of progress of their requests.
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263.  In practice, Senegal received nine requests for information between
2012 and 2014 and answered two of them within 90 days, with four of them
still ongoing. The handling of requests was uneven during the review period,
as a result of a lack of a defined procedure for dealing with these requests
and because of the specificities of some requests. Nevertheless, the request-
ing authorities are globally satisfied with the way their requests have been
handled.

C.1. Exchange of information mechanisms

Exchange of information mechanisms should allow for effective exchange of information.

264.  Senegal has a network of 21 bilateral double tax conventions includ-
ing provisions on the exchange of information."

265.  Senegal is also a Party to two regional instruments including provi-
sions on the exchange of information:

* Regulation 08/CM/UEMOA to prevent double taxation in the
Community and to institute mutual tax assistance, in force in eight
jurisdictions: Benin, Burkina Faso, Céte d’Ivoire, Guinea Bissau,
Mali, Niger, Senegal and Togo;

* the General Convention on Tax Cooperation between the Member
States of the Common Organisation of African States, Madagascar
and Mauritius (OCAM) of 29 July 1971, in force in four jurisdictions.
Although OCAM has been dissolved, the Republic of Congo (Congo),
Cote d’Ivoire, Gabon and Senegal continue to apply the tax conven-
tion which arose from it. The WAEMU Regulation prevails in the
exchange with Cdte d’Ivoire, in application of its Article 43.

266.  Senegal has not concluded any tax information exchange agreements
to date.

267.  Senegal signed the Convention on Mutual Administrative Assistance
in Tax Matters as amended (the Multilateral Convention) on 4 February 2016
and the domestic ratification procedure is ongoing.

268. In addition to information exchange on request, Senegal’s inter-
national instruments also provide for the possibility of automatic and
spontaneous exchange. Certain treaties as well as domestic law also provide
for the possibility of joint or simultaneous tax audits. These measures have
not been used to date.

11.  Belgium, Canada, Chinese Taipei, France, Iran, Italy, Kuwait, Lebanon,

Luxembourg, Malaysia, Mauritania, Mauritius, Morocco, Norway, Portugal,
Qatar, Spain, Tunisia, Turkey, the United Arab Emirates and the United Kingdom.
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Foreseeably relevant standard (ToR C.1.1)

269.  The international standard for exchange of information envisages
information exchange upon request to the widest possible extent, but does not
allow “fishing expeditions,” i.e. speculative requests for information that have
no apparent nexus to an open inquiry or investigation. The balance between
these two competing considerations is captured in the standard of “foresee-
able relevance” which is included in Article 26(1) of the OECD Model Tax
Convention and Article 1 of the OECD Model TIEA.

The competent authorities of the contracting states shall
exchange such information as is foreseeably relevant to the carry-
ing out the provisions of this Convention or to the administration
or enforcement of the domestic laws concerning taxes of every
kind and description imposed on behalf of the contracting states
or their political subdivisions or local authorities in so far as
the taxation thereunder is not contrary to the Convention. The
exchange of information is not restricted by Articles 1 and 2.

270.  The Multilateral Convention and five of the most recent bilateral
treaties (with Luxembourg, Portugal, Spain, Turkey and the United Arab
Emirates) use the term “foreseeably relevant” information. The other treaties
and the WAEMU instrument generally refer to “relevant”, “necessary” or
“useful” information. The terms “necessary” and “relevant” are considered
in the commentary on Article 26 of the OECD Model Convention as being
equivalent in effect to “foreseeably relevant” with regard to the exchange of
information. The Senegalese authorities confirm that they agree with this
interpretation, which they extend to the term “useful information” used in
some treaties.

271.  The conventions with Belgium, France and Mauritania and the
OCAM Convention mention information relating to tax which the tax
authorities “have at their disposal and which is useful” in order to assess and
collect the taxes covered by the convention and for the enforcement, with
regard to those taxes, of legal rules relating to the prevention of tax fraud.
The Senegalese authorities consider that the “information at their disposal” is
the one they maintain as well as the one they can access to, using their legal
access powers'? and this interpretation is confirmed in practice.

12.  France and Mauritania confirmed in their peer reviews that they supported this
interpretation. See OECD (2011), Global Forum on Transparency and Exchange
of Information for Tax Purposes Peer Reviews: France 2011: Combined: Phase
1 + Phase 2, OECD Publishing, Paris, http:/dx.doi.org/10.1787/9789264114,
paragraph 214; OECD (2015), Global Forum on Transparency and Exchange
of Information for Tax Purposes Peer Reviews: Mauritania 2015: Phase I:
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272.  When the Senegalese authorities receive a new EOI request, they
firstly ensure that the treaty basis exists, then that this basis authorises such
requests. This has always been the case for the requests received to data, as
none have been rejected.

273.  The checking of foreseeable relevance seeks to ensure that there is a
tax inspection and that the request is not of a more general nature.

274.  The Senegalese authorities have not been asked to respond to an EOI
request that they considered so obscure or incomplete that they had to ask for
clarifications.

In respect of all persons (ToR C.1.2)

275.  For exchange of information to be effective it is necessary that a
jurisdiction’s obligation to provide information is not restricted by the resi-
dence or nationality of the person to whom the information relates or by the
residence or nationality of the person in possession or control of the infor-
mation requested. For this reason, the international standard envisages that
exchange of information mechanisms will provide for exchange of informa-
tion in respect of all persons.

276.  Most of the instruments to which Senegal is a Party explicitly allow
for information exchange in respect of any person, resident or not. Some trea-
ties (Chinese Taipei, France, Kuwait, Mauritania, OCAM) do not contain any
specific provision. The article on information exchange applies notwithstand-
ing to residents and non-residents of the contracting states, since it applies
to “the provisions of this Convention, or those of the domestic law of the
contracting states relating to the taxes concerned by the Convention, insofar
as the taxation thereunder is not contrary to the Convention”. These treaties
do not therefore restrict information exchange to residents only, since the
contracting states’ domestic tax law applies to all taxpayers (and third parties
for access to information), whether resident or not (for example, corporate
income tax applies to non-residents’ income of domestic origin). Under the
terms of these treaties, information exchange is therefore possible in respect
of any person. The Senegalese authorities confirm that they agree with this
interpretation. In practice, the requests received concerned natural persons
physically resident in Senegal, and natural and legal persons who were non-
resident in Senegal. In practice, the EOI requests received were related to
natural persons tax residents in Senegal and natural and legal persons non-tax
residents in Senegal.

Legal and Regulatory Framework, OECD Publishing, Paris, http:/dx.doi.
org/10.1787/9789264231405-en, paragraph 218.
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Obligation to exchange all types of information (ToR C.1.3)

277.  Jurisdictions cannot engage in effective exchange of information if
they cannot exchange information held by financial institutions, nominees or
persons acting in an agency or a fiduciary capacity. The OECD Model Tax
Convention, Article 26(5), stipulates that bank secrecy cannot form the basis
for declining a request to provide information and that a request for informa-
tion cannot be declined solely because the information is held by nominees or
persons acting in an agency or fiduciary capacity or because the information
relates to an ownership interest.

278.  The Multilateral Convention and some recent treaties (with Luxemburg,
Malaysia, Portugal, Spain Turkey, UAE and the United Kingdom) contain
a specific provision similar to the one in the Model Convention and the
WAEMU Regulation. However, the fact that this paragraph does not appear in
a convention does not systematically restrict the exchange of information. The
Commentary on the Model Convention states that whilst paragraph 5 represents
a change in the structure of Article 26, it should not be interpreted as suggesting
that the previous version of the Article did not authorise exchanges of banking
information or information held by financial institutions, nominees or persons
acting in an agency or fiduciary capacity. Reference should therefore be made to
domestic law in order to see whether it contains restrictions on access to banking
information.

279.  Under Senegalese law, the competent authority is allowed to gather
then exchange information held by banks, other financial institutions, nomi-
nees and persons acting in an agency or fiduciary capacity (see Section B.1.5).
The domestic law of most of Senegal’s partners also allows for the exchange
of such information, with the exception of Lebanon (banking secrecy) and
Morocco (information held by notaries and auditors). Information is not avail-
able for jurisdictions which have not yet been the subject of a Global Forum
review (Chinese Taipei, Congo, Cote d’Ivoire, Iran and Kuwait).

280.  In practice, banking information was exchanged on the basis of a
treaty that does not contain paragraph 5, confirming the broader interpreta-
tion of the Senegalese authorities.

Absence of domestic tax interest (ToR C.1.4)

281.  The concept of domestic tax interest describes situations in which
a competent authority can only provide information to another competent
authority if it has an interest in obtaining the desired information for its own
tax purposes. Inability to provide information which is based on any such
domestic tax interest does not comply with the international standard. The
competent authorities should use domestic information-gathering powers, even
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if they are used solely for the purpose of obtaining and providing information
for the other competent authority (cf. Model Convention, paragraph 4).

282.  The Multilateral Convention and some treaties (with Canada,
Lebanon, Luxemburg, Malaysia, Portugal, Spain, Turkey, UAE and the
United Kingdom) contain a provision similar to the one in the Model
Convention and the WAEMU Regulation.

283.  Most of the bilateral treaties concluded by Senegal are less recent
and do not contain any specific provision to that effect. However, the addi-
tion of this paragraph to the Model Convention in 2005 was intended to make
explicit an obligation which already existed in practice. Reference should
therefore be made to domestic legislation to see whether it prevents the
competent authority from using its information-gathering powers solely for
information exchange purposes. That is not the case in Senegal or in the law
of its treaty partners which have been reviewed.

284.  However, certain treaties concluded by Senegal refer to the exchange
of “information relating to tax which the tax authorities have at their dis-
posal”. This may be interpreted in various ways: either the exchange concerns
only information contained in the tax authorities’ databases (and there is a
domestic tax interest), or it covers all information to which the tax authorities
have access. The Senegalese authorities favour the second interpretation (see
Section C.1.1).

285.  In practice, information was exchanged on the basis of a treaty that
did not contain paragraph 4 and in the absence of domestic tax interest in the
gathering of this information, confirming the broader interpretation of the
Senegalese authorities.

Absence of dual criminality principles (ToR C.1.5)

286.  The principle of dual criminality provides that assistance can only be
provided if the conduct being investigated (and giving rise to an information
request) would constitute a crime under the laws of the requested jurisdic-
tion if it had occurred in the requested jurisdiction. In order to be effective,
exchange of information should not be constrained by the application of the
dual criminality principle.

287. None of the information exchange mechanisms established by
Senegal provide for the application of the dual criminality principle. In prac-
tice the procedure is the same, whether the EOI request is linked to a civil or
criminal tax procedure and the Senegalese authorities do not take this ele-
ment into consideration.
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Exchange of information in both civil and criminal tax matters
(ToR C.1.6)

288.  Information exchange may be requested both for tax administration
purposes and for tax prosecution purposes. The international standard is not
limited to information exchange in criminal tax matters but extends to infor-
mation requested for tax administration purposes (also referred to as “civil
tax matters”).

289.  The information exchange mechanisms established by Senegal pro-
vide for the exchange of information for both criminal and civil matters, since
they provide for the exchange of information necessary to enforce the provi-
sions of the convention “and those of the domestic laws” of the contracting
jurisdictions relating to the taxes concerned. As the provisions of domestic
laws also include criminal measures to sanction fraudulent behaviour in con-
nection with tax, these mechanisms allow for the exchange of information in
both civil and criminal tax matters. Some treaties also explicitly refer to the
prevention of tax fraud and tax evasion. In practice the procedure is the same,
whether the EOI request is linked to a civil or criminal tax procedure and the
Senegalese authorities do not take this element into consideration.

Provide information in specific form requested (ToR C.1.7)

290.  In some cases, a contracting party may need to receive information in
a particular form to satisfy its evidentiary or other legal requirements. Such
formats may include depositions of witnesses and authenticated copies of
original records. Contracting parties should endeavour as far as possible to
accommodate such requests. The requested party may decline to provide the
information in the specific form requested if, for instance, the requested form
is not known or permitted under its law administrative practice. A refusal to
provide the information in the form requested does not affect the obligation
to provide the information.

291.  The information exchange mechanisms established by Senegal do
not expressly provide for the provision of information in the specific form
requested by a foreign competent authority, though nor do they contain
restrictions which would prevent that. The Senegalese authorities state that
there is nothing to prevent them from providing information in the form
requested, provided that it is consistent with their administrative practice.

292.  In practice, the Senegalese authorities have not received any spe-
cific requests regarding a preferred form of information. In any event, the
Senegalese authorities would implement the treaty in accordance with
Commentary 10.2 to the Model Tax Convention that indicates that Contracting
States should endeavour as far as possible to accommodate requests to receive
information in a particular form.
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In force (ToR C.1.8)

293.  Exchange of information cannot take place unless a jurisdiction has
exchange of information arrangements in force. The international standard
requires that jurisdictions must take all steps necessary to bring agreements
that have been signed into force expeditiously.

294.  Most of the treaties concluded by Senegal are in force.'® Treaties with
the United Arab Emirates, Luxemburg and Turkey, as well as the Multilateral
Convention, have been signed within the last year.

295.  Under Articles 88 and 89 of the Senegalese Constitution, treaties
which engage State finances, and hence tax treaties, may be ratified by the
President of the Republic only by statute.

296.  In 2015, the tax administration collaborated with the Ministry of
Foreign Affairs and the Prime Minister’s office to improve monitoring of
the signing and ratification of treaties, notably concerning the ratification
bill, with the aim of reducing the timeframe between when an instrument is
signed and when it enters into force.

Be given effect through domestic law (ToR C.1.9)

297.  For exchange of information to be effective, the contracting par-
ties must enact any legislation necessary to comply with the terms of the
agreement.

298.  Once information exchange instruments are in force, Senegal does
not need to take additional measures in order for them to be effective.

299.  Under Article 91 of the Senegalese Constitution, treaties or agree-
ments that have been duly ratified or approved take precedence as of their
publication over domestic laws. Senegal’s legal system does not require the
adoption of a specific law in order for an international convention to take
effect once it has been ratified by both parties.

300. WAEMU Regulations are immediately enforceable in all Member
States without any need for transposition. Under the provisions of Article 24
of the WAEMU Treaty, the WAEMU Commission alone is authorised to issue
the implementing regulations needed to apply a Regulation. For Regulation
08/CM/UEMOA, implementing regulation 005/2010/COM/UEMOA was
adopted on 17 November 2010 and is applicable in all Member States, includ-
ing Senegal.

13.  The treaties with Iran and Kuwait are suspended for reasons not related to EOIL.
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Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant

C.2. Exchange of information mechanisms with all relevant partners

The jurisdictions’ network of information exchange mechanisms should cover
all relevant partners.

301.  Ultimately, the international standard requires that jurisdictions
exchange information with all relevant partners, meaning those partners
who are interested in entering into an information exchange arrangement.
Agreements cannot be concluded only with counterparties without economic
significance. If it appears that a jurisdiction is refusing to enter into agree-
ments or negotiations with partners, in particular ones that have a reasonable
expectation of requiring information from that jurisdiction in order to prop-
erly administer and enforce its tax laws it may indicate a lack of commitment
to implement the standards.

302.  Senegal is bound to 109 partners, mainly by the Multilateral Convention
that was recently signed but is not yet in force, as well as by bilateral instru-
ments (tax treaties) and by two regional instruments (WAEMU and OCAM
Conventions). Senegal’s treaty network spans its main trading partners. Senegal
has also initialled new double tax treaties. The domestic ratification procedure
for the Multilateral Convention, signed on 4 February 2016, is ongoing.

303. No member of the Global Forum has said that it has approached
Senegal with a view to negotiating EOI instrument and received no answer
or a negative answer.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Factors underlying
recommendations Recommendations

Senegal should continue to develop its
EOI network with all relevant partners.
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Phase 2 rating

Compliant

C.3. Confidentiality

The jurisdictions’ mechanisms for exchange of information should have adequate
provisions to ensure the confidentiality of information received.

Information received: disclosure, use, and safeguards (ToR C.3.1)

304.  Governments would not engage in information exchange without the
assurance that the information provided would only be used for the purposes
permitted under the exchange mechanism and that its confidentiality would
be preserved. Information exchange instruments must therefore contain
confidentiality provisions that spell out specifically to whom the information
can be disclosed and the purposes for which the information can be used.
In addition to the protections afforded by the confidentiality provisions of
information exchange instruments, jurisdictions with tax systems generally
impose strict confidentiality requirements on information collected for tax
purposes.

International instruments

305.  Provisions relating to confidentiality are based on Article 26 (2) of
the OECD Model Convention (in its successive versions depending on when
the treaty concerned was signed).

306.  The oldest conventions (France, Mauritania and OCAM) simply pro-
vide that “information exchanged in this way, which remains secret, may not
be disclosed to persons other than those responsible for the assessment and
collection of the taxes covered by the present convention”. This wording is
stricter than the current model with regard to the persons to whom exchanged
information may be disclosed, but does not stipulate that information may be
used only for that purpose.

307.  The Multilateral Convention and the treaties most recently con-
cluded by Senegal (with Luxemburg, Portugal, Spain, Turkey, the UAE and
the United Kingdom) also permit the use of information received for other
purposes when that is possible under the laws of both jurisdictions and the
competent authority providing the information authorises such use.

308. The WAEMU Regulation does not contain any provisions relat-
ing to confidentiality. However, Article 14 of implementing Regulation
005/2010/COM/UEMOA states that “information received by a Member
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State shall be kept secret in the same way as information obtained under that
Member State’s own domestic law”. This supplements Regulation 08/CM/
UEMOA and is binding on Member States in the same way as the Regulation
(Article 24 of the WAEMU Treaty, see Section C.1.9).

Senegal law

309.  Senegalese tax officials are bound by a professional secrecy obliga-
tion under Article 604 of the Tax Code, which states that officials of the
DGID involved in the assessment, audit or collection of taxes, duties and fees
are required under Article 363 of the Penal Code to keep secret information
of any kind whatsoever gathered in performance of their duties. More gener-
ally, Article 14 of Senegal’s civil service regulations also institutes a duty of
professional discretion.

310.  Article 363 of the Penal Code states that any infringement of this
obligation is punishable by imprisonment for one to six months and a fine
of XOF 50 000 to 300 000 (EUR 76 to 458). These penalties are in addition
to the disciplinary sanctions provided for at Article 43 of the civil service
regulations: warning, reprimand, demotion, suspension, temporary exclusion
and dismissal.

311.  There are exceptions to this rule, in particular for foreign competent
authorities: “The provisions of this article shall not prevent the exchange
of information between the Senegalese authorities and those of states with
which mutual administrative assistance conventions have been concluded”.

312.  Other exceptions exist. First, Article 604 of the Tax Code provides for
an exception for “other Senegalese administrations”. The Code of Criminal
Procedure institutes a duty for all public employees to report criminal offences
to the public prosecutor. Article 363 of the Penal Code aforesaid states that
professional secrecy may never be invoked against the police or the tax
authorities acting on the instructions of the Special Prosecutor at the Criminal
Court against Illicit Enrichment. These provisions may seem rather broad,
but the Senegalese authorities explain that “other administrations” covers the
Treasury and Customs and Excise, which are financial authorities involved
in the assessment and collection of taxes. In addition, as treaties take prec-
edence over domestic law, information received from a treaty partner may not
be transmitted to a person not covered by the treaty. This interpretation was
confirmed during the onsite visit, notably by the Director of Internal Audit of
the DGID.
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In practice

313.  The DGID ensures the confidentiality of tax information and infor-
mation exchanged with its partners through its recruitment and training
procedures, as well as by the procedures for filing, processing and archiving
documents.

314.  Firstly, tax inspectors are recruited through the National School of
Administration (Ecole Nationale d’Administration, ENA), which performs
criminal record checks on candidates and teaches ethics. The rest of the staff
is recruited from the civil service, after having their criminal record checked.
The new officials, whether they come from the ENA or not (e.g. secretaries)
must swear an oath of confidentiality. The DGID also indicated that it carries
out training and is developing tools, such as the EOI manual.

315. A number of internal notes and circulars on confidentiality, deriv-
ing from a Presidential Decree of 2 July 2003 and from an inter-ministerial
general Instruction on the protection of secrecy dated 16 July 2003 are dedi-
cated to defence secrecy and professional secrecy. It is therein reminded that
professional secrecy relates to all documents, facts and information without
exception, of which the official knows in the exercise of, or at the occasion
of the exercise of, his/her duties and that he/she should not reveal to third
parties. A stamp “confidential” is put on all pieces of information when
the disclosure of information covered by professional secrecy could trigger
administrative embarrassment or difficulties that may prejudice a person.
It is reminded that any disclosure, recklessness, or negligence concerning
this type of information can lead to disciplinary and criminal sanctions. The
Instruction also provides for measures to follow in terms of filing, transmis-
sion and disposal of documents, access to buildings, IT security, detection
and investigation for breach of secrecy.

316.  Ensuring that confidentiality obligations are respected is firstly
the responsibility of line managers and the Internal Audit Directorate. In
practice, while department heads may have had suspicions (not relating to
EOI requests), no criminal offence has been identified. The Internal Audit
Directorate indicates that work is underway to produce a more detailed
manual, in order to organise periodic checks and more effectively punish
administrative faults, even when they do not give rise to a criminal offence.

317.  The physical security of the tax files, including the EOI files, is
guaranteed: most of the centralised departments of the DGID are based in the
same building which has police guarding the entrance and each floor, plus
closed-circuit television. Visitors are not allowed to be left alone and classi-
fied files must be filed away before they arrive and at the end of each day. In
addition, the access doors to each department are locked and since 2014 each
employee has a personal badge for accessing the departments. Each office
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is locked if the employee is absent. In the Information Exchange Unit, the
documents are kept in a locked cabinet and, since December 2015, in a safe
closet. For the moment, all documents relating to EOI are kept indefinitely, as
archive and study material. The working documents are shredded. The DLEC
has a project to dematerialise all the documents and archive them in a data-
base to which only persons authorised by the DLEC would have individual
and regularly monitored access. This is part of a larger project to computerise
the DGID.

318.  The letters received from foreign authorities by the Director General
of the DGID are stamped “confidential” and sent for action either to the
Director of the DLEC or directly to the Director of the relevant operational
department. Today, all correspondence must go via the DLEC, which in turn
instructs the relevant departments. The files are kept at the DLEC.

319.  Since 2015, the DLEC has been developing EOI procedures to ensure
the traceability of correspondence from the beginning to the end of the
exchange process, with all documents being centralised at the Information
Exchange Unit and their separate archive in the various departments involved
in the response. These procedures will be included in the EOI manual. Since
2016, in addition to the “confidential” stamp, the treaty origin of the informa-
tion is stamped on each page of documents as an additional guarantee that the
information cannot be shared by mistake with people who are not covered by
the confidentiality provision of the relevant EOI instrument. Similarly, when
Senegal will send out requests for information, the responses received will
have to be identified in the same way, as being covered by the confidentiality
provisions of the treaty, which are more restrictive than the provisions of the
Tax Code. The DGID also uses the practical guide drawn up by the Meeting
and Studies Centre of Tax Administration Directors (CREDAF) on the imple-
mentation of tax treaties, which contains a section on EOI.

320.  In addition, when the operational departments gather the information
requested from a third party, they never indicate that the right to information
is used in order to answer an EOI request. Sometimes the persons involved
know that a request has been sent to Senegal because they were informed
either by the requesting authority or by the person who is the object of the
tax audit in the requesting country. However, the tax authorities have not
accepted to show these people the letters that were received.

321.  The organisation and the procedures put in place and which are in
force today in Senegal guarantee the respect of confidentiality in the process-
ing of EOI requests. In practice, the confidentiality of information exchanged
has been safeguarded in Senegal.
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All other information exchanged (ToR C.3.2)

322.  The provisions concerning confidentiality which are included both
in the relevant agreements and in Senegal’s domestic legislation do not dis-
tinguish between information received in reply to a request and information
that forms part of the request. These provisions apply in the same manner to
requests, attached documents, and all communications between the jurisdic-
tions concerned by the exchange. The same applies in practice.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant

C.4. Rights and safeguards of taxpayers and third parties

The exchange of information mechanisms should respect the rights and
safeguards of taxpayers and third parties.

323.  The international standard allows requested parties not to supply
information in response to a request in certain identified situations where an
issue of trade, business or other secret may arise.

Exceptions to requirement to provide information (ToR C.4.1)

324.  Most information exchange mechanisms established by Senegal
ensure that the parties concerned are not required to supply information
that would reveal an industrial, business or professional secret or the dis-
closure of which would be contrary to public policy, in accordance with
Atrticle 26 (3) (c) of the OECD Model Tax Convention.

325.  The tax conventions with France and Mauritania and the OCAM
Convention, which date from the 1970s, contain concise provisions which
diverge from those of the current Model Convention. In addition to informa-
tion that would reveal an industrial, business or professional secret, the three
conventions prohibit information exchange where the requested jurisdiction
considers that it is “likely to endanger its sovereignty or security or prejudice
its general interests”. The Senegalese authorities indicate that the terms “sov-

ereignty”, “security” and “general interests” are understood to have the same
content as the notion of “public policy” contained in Article 26 (3) (c) of the
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OECD Model Tax Convention. In practice, these matters were not invoked in
any of the EOI requests received.

Determination and factors underlying recommendations

Phase 1 determination

The element is in place.

Phase 2 rating

Compliant

C.5. Timeliness of responses to requests for information

The jurisdiction should provide information under its network of agreements
in a timely manner.

Responses within 90 days (ToR C.5.1)

326.  In order for exchange of information to be effective, it needs to be
provided in a timeframe which allows tax authorities to apply the informa-
tion to the relevant cases. If a response is provided but only after a significant
lapse of time, the information may no longer be of use to the requesting
authorities. This is particularly important in the context of international co-
operation as cases in this area must be of sufficient importance to warrant
making a request.

327.  Senegal’s bilateral information exchange mechanisms do not impose
any time limit for responding to requests received from partner countries, the
Multilateral Convention only requires that parties respond “as quickly as pos-
sible”, nor is there any specified time for processing requests in Senegalese
domestic law. Thus, there is nothing in Senegalese laws or regulations to
prevent the authorities from responding to information requests or providing
a progress report within 90 days.

328.  The DGID manual of procedures for information exchange with third
countries does not specify a timeframe nor does it require a progress report
for the requesting authority within 90 days of the request being received. In
addition, although certain stages of the process have a set timeframe, these
mostly cover administrative internal mail management between the various
departments of the DGID. It is recommended that the Manual be revised to
introduce timeframes for the tasks of analysing the file and for operational
tasks.
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Response time in practice

329.  In practice, Senegal received 9 requests during the review period
(2012-14) from two tax treaty partners. The response times are very uneven
in practice, ranging from 5 weeks to responses pending for two years.

330.  The main factor explaining lengthy timeframes is that it is often more
difficult and time-consuming for the Senegalese authorities to provide the
address of a natural person who is not a Senegalese taxpayer than to gather
accounting and banking information. Three of the pending requests relate to
the physical address of natural persons, for the service of documents. It can
take a very long time to gather the information required concerning natural
persons or legal persons who have ceased their activity. Also legal entities
are usually easy to locate as their address is known to the authorities, the
same cannot be said for natural persons (or the directors of legal persons that
have ceased their activity): employees are not considered to be taxpayers and
do not appear in databases, as income tax is withheld at source. In this case,
enquiries are made with the other administrations, or based on the address
provided by the requesting authority. Even with a physical address, it can be
difficult to locate the person. As Senegal is a developing country, the land
registry is incomplete and imprecise. Many hundreds or even thousands of
people can have the same address (e.g. “kilometre no. 5 on Rufisque Road”).
The Senegalese authorities are aware of these difficulties, which go beyond
EOI, and the ANSD and the DGID are implementing cartography projects
to map the country. The aim of the ANSD is to locate all economic units
(businesses and entrepreneurs) by their GPS co-ordinates in 2016. The DGID
has launched a project to allocate a NINEA to each natural person, whether
they have an economic activity or not, in order to make it easier to carry out
population censuses and facilitate contact between citizens and the public
authorities. In time, these measures will make it easier to gather informa-
tion for EOI. On the contrary, in a case where the concerned natural person
performed economic activities (service provider), the tax authorities located
the person, collected the accounting information and sent it to the requesting
authorities within 5 weeks.

331.  The internal organisation of the DGID with regards to information
exchange, and notably the lack of clear procedures for dealing with EOI
requests, has resulted in uneven results, and has sometimes generated delays
(see C.5.2). In practice, in 2012-14, requests were processed on a case-by-
case basis, without any centralisation other than them having to transit via
the Director General. The various departments were requested, at best, to
answer “as quickly as possible”. When the request has not transited via the
DLEC, its handling was not monitored nor reminders sent should the request
not be treated with diligence, and in certain cases, the responses prepared by
the operational departments do not seem to have been sent to the requesting
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authority or incomplete. The case-by-case approach sometimes impeded good
co-ordination: for the fourth request not yet fully answered (partial answer
was sent in April), it is not sure whether the request has been received, as the
file of the DLEC contained only the reminder from the requesting authority.
The DLEC reminded the operational department without knowing whether
they had received the request, and in all six months were lost (the original
letter has since then been found one year after it was sent). Paradoxically,
despite this lack of clear organisation until 2015, nearly a quarter of requests
received a very rapid response (within 90 days). A case related to the identi-
fication of the managers of a SARL received a clear and complete response
within 5 weeks. The second case related to accounting information and was
responded within 6 weeks.

332.  Finally, the Senegalese authorities have on a couple of cases preferred
to focus on producing complete and verified responses rather than on the
timeliness of their response: the operational departments, being unaware of
the importance of sending a progress report within 90 days, have preferred
to prepare full responses rather than partial interim responses. In a case
where the Senegalese authorities had sent a response that was partially inac-
curate, the requesting authority asked for the information to be verified as it
was being contested by the taxpayer. The error was found to be internal to
the department, but the authorities preferred to also check the information
with the concerned person and therefore the response has been sent to the
requesting authority several months after the identification of the error, and
no interim response or status update on the ongoing checks has been sent to
the requesting authority. This case appears in the table on page 88 as having
been responded to after more than a year, but the first response had been
sent 7 months after the request had been received. In the second case, the
company had ceased its activities and the director was difficult to locate (see
above): the Senegalese authorities searched the director for several months.
The Senegalese authorities are now conscious of the interest of sending par-
tial responses and a case pending (not related to the localisation of a natural
person) gave rise to partial answers in April 2016.

333.  The Centralisation of requests at the DLEC since 2015 has already
had an impact on the treatment of the 2013-14 requests that had not been
already answered: the files have been reconciled and the pending requests
have been monitored. In addition, the operational departments are currently
required to respond generally within 20 days to prepare a response to the
request for information by the DLEC and sent by the Director General, and
this could be added to the EOI manual that is currently being drawn up.
Senegal’s main partner is generally satisfied with its relationship with the
Senegalese authorities.
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334,  Between 2012 and 2014, the requests to which Senegal responded
within a timeframe of 90 days, 180 days, one year, or longer can be shown in
percentages as follows:

2012 2013 2014 Total
num. % |num. % |[num. % |[num. %
Total number of requests received* 0 0 4 5 9 100%
Full response**: <90 days - - 0 2 40% | 2 22%
<180 days (total) - - 1 25% | 2 40% | 3 33%
<1 year (total) - - 1 25% | 3 60% | 4 44.5%
> 1 year - - 1 25% | 0 1 1%
Refusal for valid reasons - - 0 0 0 0%
Inability to obtain and provide the information requested - - 0 0 0 0%
Requests still ongoing at the evaluation date. - - 2 50% | 2 40% | 4 445%

* Senegal logs each written request received from a tax treaty partner as one request, even when the
request for information covers a number of people and/or a number of elements of information. If a

request is the result of an incomplete first response, it is not considered to be a new request.

** The timeframes shown in the table are calculated from the day the request is received to the day the

complete and definitive response is sent. They do not take into account partial responses.

Acknowledging requests, progress reports and communication with
partners on information-exchange matters

335.  The procedure for acknowledging requests developed over the review
period, with acknowledgements being sent since Since 2016, the Information
Exchange Unit must send a receipt of acknowledgement to the relevant
authority of the requesting State within 2 days of receiving a new request, in
application of the procedures in the EOI manual.

336.  However, progress reports have not always been sent, despite remind-
ers from the requesting authority for some requests. In these cases, the DLEC
contacted the operational department but did not always inform the request-
ing authority of the progress of the procedure and any possible difficulties in
gathering the information. Senegal should include in its procedure the sys-
tematic sending of a progress report if a response (even a partial one) cannot
be provided within 90 days.

337. Communication with partners is exclusively by post, to date.
However, the Senegalese authorities indicate that their contact details are now
on the Global Forum database of Competent Authorities, which should make
it easier to communicate by email (for non-confidential communications) or
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by telephone (but the Unit cannot make international calls). Senegal’s part-
ners did not complain about poor communication from Senegal.

Organisational process and resources (ToR C.5.2)

338.  Under the terms of Senegal’s information exchange mechanisms, the
competent authority is the Finance Minister or an authorised representative.
By decree no. 015561/MEFP/DGID/DLEC of 3 August 2015, the Minister
delegated his powers to the Director General of the DGID, assisted by the
Director of the DLEC. Since 2015, this department has had an Information
Exchange Unit. There was already a delegation of powers in place before this
decree as the Minister has asked the Director General to answer requests.
The contact details of the competent authorities are available to partners on a
specific Global Forum website.

Resources

339.  During the peer review period (2012-14), the DGID did not have
staff specifically working on information exchange as there was not enough
demand (nine incoming requests and no outgoing request in 3 years).
Requests were processed on a case-by-case basis, with the Director General
asking the competent service(s) to provide the information depending on the
type of information required and/or the Senegalese person involved.

340.  Since December 2015, the DLEC has an Information Exchange
Unit made up of a qualified administrative officer and a tax auditor who
has worked in the department for 10 years. The Unit is managed by a chief
auditor, the head of International and Community Taxation. The two officers
work full time on EOI requests, despite the low volumes for 2015 and 2016:
they follow-up on ongoing cases, they consolidate cases that have already
been dealt with (for archiving and study purposes) and they are drafting the
EOI manual. The Unit has adequate IT scanning equipment.

341.  As the role of the unit is to co-ordinate and not to gather the infor-
mation, the role of the operational departments remains important. The
following departments are involved in the processing of requests:

* The Special Tax Services Directorate which includes the Centre for
Large Corporations, the Centre for Medium-Sized businesses and the
Centre for regulated professions, holds information relating to these
businesses;

*  The Dakar regional Directorate holds information on single person
companies and small businesses in the Dakar region;
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* The Tax Audit and Information Directorate is in charge of carrying
out site visits to locate a company or a physical person and make
copies of any requested documents.

342.  Other departments were not involved during the review period but
could be, depending on the request received. These include the Regional
Services Directorate (if a request does not relate to Dakar), the Public Estate
Directorate, the Land Directorate and the Taxpayer services Directorate.

343.  No training or awareness-raising about EOI occurred during the
review period. This lack of training may explain the lack of understand-
ing about the importance of information exchange in certain operational
departments — when the information has not been found in the tax file, a
department will not use its right to information to collect the information
from the company, before the DLEC asks it to do so upon receiving its reply.
Another department indicated that it prefers to send full responses rather
than partial interim responses, assuming that the requesting authority would
otherwise not be satisfied. Nevertheless, none of the departments interviewed
had neglected the requests received and all showed a real determination to
respond.

344. A major training programme was carried out in November 2015
with the support of the Global Forum, bringing together 27 people from 5
departments (Specialist tax services, tax audit and information, Dakar region,
regional services and DLEC). In addition, the members of the Information
Exchange Unit are taking English lessons in anticipation of the arrival of
requests in this language once the Multilateral Convention enters into force.

345.  The DLEC has also started writing an EOI manual. The chapters on
the procedure were completed in January 2016 and now further chapters are
being written. Some elements deserve to be developed further, such as for
example what to do in the case of a request that is incomplete or unclear, how
to communicate efficiently between departments, timeframes, and a reminder
on the obligation of confidentiality.

Process

346.  The processing of EOI requests was uneven during the review period
(2012-14) as a result of the lack of unified processes and defined procedures.
However, the requesting authorities are globally satisfied with the way their
requests were dealt with.

347.  The processing of requests developed over the review period. Until
the DLEC received the delegation of powers and the Information Exchange
Unit was created, the requests arriving at the DGID were transferred by the
Director General either to the DLEC or to the competent department, without
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any other centralisation and co-ordination. The departments provided the
elements of response to the Director General to send on to the requesting
authority. On occasion, elements of the response were also provided to a staff
of the requesting tax authority, working in Dakar. As a result of this lack of
systematic centralisation, the follow-up on cases was uneven. There is no
database or file in Senegal that lists all requests received, although this is
being built at the moment and the Unit is gathering the earlier cases from the
various department heads in order to centralise them. This is not an easy task,
as most of the directors have changed jobs. The files that are being collected
and the new cases are held in a safe cabinet in the Unit.

348.  The Unit is now in charge of co-ordinating and monitoring the pro-
cessing of requests. The current process is being formalised with the writing
of the Information Exchange Manual mentioned above, which is intended for
use by all the departments of the DGID involved in information exchange. In
addition, the DLEC intends to adopt the EOI management software developed
by the Global Forum. For the time being, the Unit is not expected to answer
requests or use its access powers directly on persons holding the requested
information. The Unit’s role is to co-ordinate and follow up on the process
(reminders). The DLEC has access to the files of the DGID and could in the
future respond directly to simple requests on tax information.

349.  The system for recording request letters is similar to that of the gen-
eral system in force across the administration. The requests are registered in
ascending number, and by year, and then dated. In addition, there is a manual
register in which all requests are listed by country and by taxpayer, as well as
showing the year the request was made to the Senegalese authorities, and the
reception of elements of response. Since 2015, Excel tables are also used to
monitor the situation which makes it possible to follow up on deadlines and
produce a quarterly report on requests. A file is then opened within the folder
of the requesting authority. The intention is to systematically scan and store
all the files processed, for greater backup.

350.  The initial procedures consist of firstly, ensuring that the tax treaty
existed and then, that the tax treaty under which the request was made allows
such requests.

351.  The Unit then contacts the relevant tax departments, by letter signed
by the Director General. Since 2016, these letters accord the department with
a period of 20 days in which to provide the information. The departments
first check the tax files of the person concerned. If this is not sufficient, the
company may receive a visit to gather the information not contained within
the tax file. It should be noted that all requests for clarification must be made
in writing and transit via the line manager, which does not encourage auditors
to make such requests, as this could be considered burdensome. Although the
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requests received to date have been clear enough, the manual that is currently
being written could include a point on this subject.

352. The Information Exchange Unit and the Director of the DLEC
ensure that all requests have received a response and check the quality of the
responses. If the response from the departments appears to be inadequate,
the DLEC can ask the department to carry out further investigations. This
happened, for example, in two files received in 2014. If the response seems to
correspond well to the request for information, the Unit drafts a reply which
is signed by the Director General.

353.  As the Information Exchange Unit was formed in December 2015
and its manual is currently being written, its effectiveness could not be tested
in practice.

Absence of restrictive conditions on exchange of information
(ToR C.5.3)

354.  There is no provision in Senegalese law or in its EOI agreements
which contains restrictions on the exchange of information, other than those
included in Article 26 of the OECD Model Convention. The same applies in
practice.

Determination and factors underlying recommendations

Phase 1 determination

This element involves issues of practice that are assessed in the
Phase 2 review. Accordingly no Phase 1 determination has been made.

Phase 2 rating

Largely compliant

Factors underlying

recommendations Recommendations

During the period 2012-14, Senegal
only rarely provided requesting
authorities with a status update of
their EOI requests when the relevant
authority has not been able to
respond within 90 days of the request
being made.

Senegal is recommended to rapidly
implement a system allowing it to
provide requesting authorities with a
status update of their requests when
the relevant authority has not been
able to respond within 90 days of the
request being made.
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Phase 2 rating

Largely compliant

Factors underlying
recommendations

Recommendations

EOI requests received during the
peer review period were dealt with
on a case-by-case basis with uneven
results but the main partner of
Senegal remains generally satisfied
with the responses received. As

the Information Exchange Unit was
formed in December 2015 and its
manual is currently being written, its
effectiveness could not be tested in
practice.

Senegal is recommended to

monitor the progress of the writing
and implementation of the EOI
manual, as well as the processing
and management of requests for
information, in order to guarantee the
follow up of files and due process.
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Summary of determinations and factors
underlying recommendations

Determination

Factors underlying
recommendations

Recommendations

Jurisdictions should ensu
and arrangements is avail

able to their competent authoritie

re that ownership and identity information for all relevant entities

s. (TR A1)

Phase 1 determination:
The element is in
place, but certain
aspects of the legal
implementation of

the element need
improvement.

Senegal recently passed a
law on wagfs. Whereas the
law seems to clearly frame
these entities and allow

for the identification of all
relevant persons, all the
implementation regulations
have not been published yet.

The Senegalese authorities
should ensure that the 2015
law on wadgfs is correctly
implemented in practice.

Phase 2 rating:
Largely compliant

The OHADA Uniform Act

on commercial companies
and economic interest
groupings, as amended

din 2014, provides for

the dematerialisation or
conversion of bearer shares.
The three companies that have
issued bearer shares have not
taken appropriate measures
on expiry of the transition
period (May 2016) to comply
with the law and have been
summoned to do so.

The Senegalese authorities
should monitor and take
appropriate measures to
ensure the dematerialisation
or conversion in registered
shares of all bearer shares in
practice.

Jurisdictions should ensure that reliable accounting records
and arrangements. (ToR A.2)

are kept for all relevant entities

Phase 1 determination:

The element is in place
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Determination

Factors underlying
recommendations Recommendations

Phase 2 rating:
Compliant

Banking information should be available for all account-holders. (ToR A.3)

Phase 1 determination:
The element is in place

Phase 2 rating:
Compliant

Competent authorities should have the power to obtain and provide information that is
the subject of a request under an EOI arrangement from any person within their territorial
jurisdiction who is in possession or control of such information (irrespective of any legal
obligation on such person to maintain the secrecy of the information). (Tor B.1)

Phase 1 determination:
The element is in place

Phase 2 rating:
Compliant

The rights and safeguards (e.g. notification, appeal rights) that apply to persons in the
requested jurisdiction should be compatible with effective exchange of information. (ToR B.2)

Phase 1 determination:
The element is in place

Phase 2 rating:
Compliant

Exchange of information
(ToR C.1)

mechanisms should allow for effective exchange of information.

Phase 1 determination:
The element is in place

Phase 2 rating:
Compliant

partners. (ToR C.2)

The jurisdictions’ network of information exchange mechanisms should cover all relevant

Phase 1 determination:
The element is in place

Senegal should continue to
develop its EOI network with
all relevant partners.

Phase 2 rating:
Compliant
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Factors underlying
Determination recommendations Recommendations

The jurisdictions” mechanisms for exchange of information should have adequate provisions
to ensure the confidentiality of information received. (ToR C.3)

Phase 1 determination:
The element is in place

Phase 2 rating:
Compliant

The exchange of information mechanisms should respect the rights and safeguards of
taxpayers and third parties. (ToR C.4)

Phase 1 determination:
The element is in place

Phase 2 rating:
Compliant

The jurisdiction should provide information under its network of agreements in a timely
manner. (ToR C.5)

Phase 1 determination:
This element involves
issues of practice

that are assessed in
the Phase 2 review.
Accordingly no

Phase 1 determination
has been made.
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Determination

Factors underlying
recommendations

Recommendations

Phase 2 rating:
Largely compliant

During the period 2012-14,
Senegal only rarely provided
requesting authorities with

a status update of their EOI
requests when the relevant
authority has not been able to
respond within 90 days of the
request being made.

Senegal is recommended

to rapidly implement a

system allowing it to provide
requesting authorities with a
status update of their requests
when the relevant authority
has not been able to respond
within 90 days of the request
being made.

EOI requests received during
the peer review period were
dealt with on a case-by-case
basis with uneven results but
the main partner of Senegal
remains generally satisfied
with the responses received.
As the Information Exchange
Unit was formed in December
2015 and its manual is
currently being written, its
effectiveness could not be
tested in practice

Senegal is recommended to
monitor the progress of the
writing and implementation of
the EOI manual, as well as the
processing and management
of requests for information, in
order to guarantee the follow
up of files and due process.
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Annex 1: Jurisdiction’s response to the review report'

Senegal would like to express its gratitude and thank the Global Forum
Secretariat and assessment team for the considerable work performed, as well
as the PRG members for their useful inputs in the framework of this review.

The peer review process led to significant amendments to our legal and
regulatory framework, and changes to our administrative practice in view of
ensuring compliance with the international standards of transparency and
exchange of information.

Senegal will continue its efforts to improve its legal and regulatory
framework, and to implement the international standards in practice.

Our jurisdiction takes good note of the recommendations made in the
review report and commits to implement them and rigorously prepare for the
next phases of review of our legal and regulatory framework.

14.  This Annex presents the Jurisdiction’s response to the review report and shall not
be deemed to represent the Global Forum’s views.
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Annex 2: List of Senegal’s exchange of information
mechanisms

Regional and multilateral instruments

* Senegal is Party to a regional instrument (Regulation 08/2008/CM/
UEMOA to prevent double taxation in the Community and to insti-
tute mutual tax assistance), in force in eight jurisdictions: Benin,
Burkina Faso, Cote d’Ivoire, Guinea Bissau, Mali, Niger, Senegal
and Togo.

» Senegal is also Party to the General Convention on Tax Cooperation
between the Member States of the Common Organisation of
African States, Madagascar and Mauritius (OCAM) of 29 July 1971.
Although OCAM has been dissolved, Congo, Cote d’Ivoire, Gabon
and Senegal continue to apply the tax convention which arose from it.

* Senegal signed the Convention of Mutual Administrative Assistance
in Tax Matters as modified (Multilateral Convention) On 4 February
2016 but has not yet ratified it; therefore it is not in force in Senegal.

Bilateral instruments

» Senegal has also concluded bilateral information exchange instru-
ments in the form of double taxation conventions.

List of information exchange mechanisms

The table below lists the jurisdictions with which Senegal has one or more
information exchange mechanisms as at 13 May 2016. Where Senegal is bound
to a jurisdiction by more than one mechanism, all are mentioned in the table.

The text of Senegal’s EOI instruments is available on the EOI Portal at
http://eoi-tax.org/.
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Signature/
Territorial |Date of entry into
Jurisdiction Type of agreement extension effect/Status
1 Albania Multilateral Convention Signed In forcg n
Albania
2 | Andorra Multilateral Convention Signed Not in force
3 | Anguilla® Multilateral Convention Extended In forc_e n
Anguilla
4 | Argentina Multilateral Convention Signed In forcg n
Argentina
5 | Aruba® Multilateral Convention Extended In force in Aruba
6 | Australia Multilateral Convention Signed In force_ln
Australia
7 | Austria Multilateral Convention Signed In force in Austria
8 | Azerbaijan Multilateral Convention Signed In force“ n
Azerbaijan
9 | Barbados Multilateral Convention Signed Not in force
. Multilateral Convention Signed In fors:e n
10 | Belgium Belgium
Double tax treaty 20-09-1987 04-02-1993
11 | Belize Multilateral Convention Signed In force in Belize
12 | Benin Regional WAEMU 26-09-2008 01-01-2009
13 | Burkina Faso Regional WAEMU 26-09-2008 01-01-2009
14 | Bermuda® Multilateral Convention Extended In force in
Bermuda
15 | Brazil Multilateral Convention Signed Not in force
In force in the
16 | British Virgin Islands? Multilateral Convention Extended British Virgin
Islands
17 | Bulgaria Multilateral Convention Signed Not in force®
18 | Cameroon Multilateral Convention Signed In force in
Cameroon
Double tax treaty 02-08-2001 07-10-2004
19 | Canada i
Multilateral Convention Signed In force in
Canada
20 | Cayman Islands® Multilateral Convention Extended In force in the
Cayman Islands
21 | Chile Multilateral Convention Signed Not in force
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Signature/
Territorial |Date of entry into
Jurisdiction Type of agreement extension effect/Status
22 China (Peoples Multilateral Convention Signed In force in China
Republic of)
23 | Chinese Taipei Double tax treaty 20-01-2000 10-09-2004
24 | Colombia Multilateral Convention Signed In force n
Colombia
25 | Congo (Republic of) Regional OCAM 29-07-1971 1-01-1972
26 | Costa Rica Multilateral Convention Signed In forcSiLnaCosta
R ) Regional OCAM 29-07-1971 1-01-1972
27 | Cote d’lvoire -
Regional WAEMU 26-09-2008 01-01-2009
28 | Croatia Multilateral Convention Signed 1 June 2014
29 | Curagao® Multilateral Convention Extended In force in
Curagao
30 | Cyprus® Multilateral Convention Signed In force in
Cyprus
. . . . In force in the
31 | Czech Republic Multilateral Convention Signed Czech Republic
32 | Denmark Multilateral Convention Signed In force in
Denmark
33 | El Salvador Multilateral Convention Signed Not in force
34 | Estonia Multilateral Convention Signed In forcg n
Estonia
35 | Faroe Islands® Multilateral Convention Extended In force in the
Faroe Islands
36 | Finland Multilateral Convention Signed n force n
Finland
Double tax treaty 29-03-1974 24-04-1976
37 | France - - - -
Multilateral Convention Signed In force in France
Regional OCAM 29-07-1971 1-01-1972
38 | Gabon - - - -
Multilateral Convention Signed Not in force
39 | Georgia Multilateral Convention Signed In force' n
Georgia
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Signature/
Territorial |Date of entry into
Jurisdiction Type of agreement extension effect/Status
Germany Multilateral Convention Signed Not in force
40 | Ghana Multilateral Convention Signed In force in Ghana
41 | Gibraltar® Multilateral Convention Extended In force n
Gibraltar
42 | Greece Multilateral Convention Signed In force in
Greece
43 | Greenland® Multilateral Convention Extended In force in
Greenland
44 | Guatemala Multilateral Convention Signed Not in force
45 | Guernsey® Multilateral Convention Extended In force in
Guernsey
46 | Guinea-Bissau Regional WAEMU 26-09-2008 01-01-2009
47 | Hungary Multilateral Convention Signed In force in
Hungary
48 | Iceland Multilateral Convention Signed In force in
Iceland
49 |India Multilateral Convention Signed In force in India
50 | Indonesia Multilateral Convention Signed In force n
Indonesia
51 |lIran Double tax treaty 20-06-2010 Not in force
53 | Ireland Multilateral Convention Signed In force in Ireland
54 | Isle of Man® Multilateral Convention Extended In force in the
Isle of Man
55 | Israel Multilateral Convention Signed Not in force
56 | ital Multilateral Convention Signed In force in ltaly
a
y Double tax treaty 20-07-1998 24-10-2001
57 | Japan Multilateral Convention Signed In force in Japan
58 | Jersey? Multilateral Convention Extended In force in Jersey
59 | Kazakhstan Multilateral Convention Signed In force in
Kazakhstan
60 | Kenya Multilateral Convention Signed Not in force
61 | Kuwait Double tax treaty 10-04-2007 Not in force
62 | Latvia Multilateral Convention Signed In force in Latvia
63 | Lebanon Double tax treaty 19-10-2002 22-07-2004

PEER REVIEW REPORT - PHASE 2 - SENEGAL © OECD 2016



104 - ANNEXES

Signature/
Territorial |Date of entry into
Jurisdiction Type of agreement extension effect/Status
64 | Liechtenstein Multilateral Convention Signed Not in force
65 | Lithuania Multilateral Convention Signed In. force_ln
Lithuania
Multilateral Convention Signed In force in
66 | Luxembourg Luxembourg
Double tax treaty 10-02-2016 Not in force
67 | Malaysia Double tax treaty 17-02-2010 15-03-2016
68 | Mali Regional WAEMU 26-09-2008 01-01-2009
69 | Malta Multilateral Convention Signed In force in Malta
70 | Mauritania Double tax treaty 09-01-1971 01-01-1973
» Double tax treaty 17-04-2002 15-09-2004
71 | Mauritius - ) . :
Multilateral Convention Signed Not in force
72 | Mexico Multilateral Convention Signed In forc?e n
Mexico
73 | Moldova Multilateral Convention Signed In force in
Moldova
74 | Monaco Multilateral Convention Signed Not in force
75 | Montserrat® Multilateral Convention Extended In force in
Montserrat
Multilateral Convention Signed Not in force
76 | Morocco
Double tax treaty 01-03-2002 19-05-2006
77 | Niger Regional WAEMU 26-09-2008 01-01-2009
78 | Netherlands Multilateral Convention Signed In force in the
Netherlands
79 | New Zealand Multilateral Convention Signed In force in New
Zealand
80 | Nigeria Multilateral Convention Signed In f.orce. n
Nigeria
81 | Niue Multilateral Convention Signed Not in force
Multilateral Convention Signed In force in
82 | Norway Norway
Double tax treaty 04-07-1994 25-02-1997
83 | Philippines Multilateral Convention Signed Not in force
84 | Poland Multilateral Convention Signed In force in Poland
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Signature/
Territorial |Date of entry into
Jurisdiction Type of agreement extension effect/Status
Multilateral Convention Signed In force in
85 | Portugal Portugal
Double tax treaty 13-06-2014 20-03-2016
86 | Qatar Double tax treaty 10-06-1998 01-01-2000
87 | Romania Multilateral Convention Signed In forcelln
Romania
88 | Russian Federation Multilateral Convention Signed In force in Russia
89 | San Marino Multilateral Convention Signed In force.m San
Marino
90 | Saudi Arabia Multilateral Convention Signed In force n Saudi
Arabia
91 | Seychelles Multilateral Convention Signed In force in the
Seychelles
92 | Singapore Multilateral Convention Signed Iq force in
Singapore
93 | Sint-Maarten® Multilateral Convention Extended .In force in
Sint-Maarten
. . . . In force in the
94 | Slovak Republic Multilateral Convention Signed Slovak Republic
95 | Slovenia Multilateral Convention Signed In force.m
Slovenia
. . . . In force in South
96 | South Africa Multilateral Convention Signed .
Africa
97 | South Korea Multilateral Convention Signed In force in South
Korea
) Multilateral Convention Signed In force in Spain
98 | Spain
Double tax treaty 05-12-2006 22-10-2012
99 | Sweden Multilateral Convention Signed In force in
Sweden
100 | Switzerland Multilateral Convention Signed Not in force
101 | Togo Regional WAEMU 26-09-2008 01-01-2009
o Multilateral Convention Signed In force in Tunisia
102 | Tunisia
Double tax treaty 17-05-1984 02-07-1985
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Signature/
Territorial |Date of entry into
Jurisdiction Type of agreement extension effect/Status
Multilateral Convention Signed Not in force
103 | Turkey -
Double tax treaty 14-11-2015 Not in force
Turks and Caicos In force in the
104 1 Multilateral Convention Extended Turks and Caicos
Islands?
Islands
105 | Uganda Multilateral Convention Signed Not in force
106 | Ukraine Multilateral Convention Signed In forge n
Ukraine
107 | United Arab Emirates Double tax treaty 24-10-2015 Not in force
) ) Multilateral Convention Signed In. force.ln the
108 | United Kingdom United Kingdom
Double tax treaty 26-02-2015 03-03-2016
109 | United States Multilateral Convention Signed Not in force

Notes: a. Territorial extension by the United Kingdom
b. Territorial extension by the Kingdom of Netherlands

c. Bulgaria deposited its instrument of ratification on 14 march 2016 and the multilateral
Convention will enter into force in Bulgaria onl July 2016.

d. Note by Turkey: The information in this document with reference to “Cyprus” relates to the
southern part of the Island. There is no single authority representing both Turkish and Greek
Cypriot people on the Island. Turkey recognises the Turkish Republic of Northern Cyprus
(TRNC). Until a lasting and equitable solution is found within the context of the United
Nations, Turkey shall preserve its position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union: The
Republic of Cyprus is recognised by all members of the United Nations with the exception of
Turkey. The information in this document relates to the area under the effective control of the
Government of the Republic of Cyprus.

e. Territorial extension by the Kingdom of Denmark
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Annex 3: List of all laws, regulations and other relevant
material

Senegalese Constitution of 7 January 2001
Act 2012-31 of 31 December 2012 enacting the Tax Code

Civil and commercial legislation

OHADA Uniform Acts:

on general commercial law;

- on the law of commercial companies and economic interest
groupings;

- on the law of co-operative societies;
- organising securities;

- on the organisation and harmonisation of the accounting systems
of undertakings located in OHADA Member States;

- organising collective proceedings for wiping off debts
Code of Civil and Commercial Obligations;

Act 17-2014 of 15 April 2014 setting the minimum share capital of limited
liability companies;

Act 95-11 of 7 April 1995 instituting public-interest foundations in Senegal;

Decree no. 95-415 of 15 May 1995 implementing Act 95-11 of 7 April
1995 instituting public-interest foundations in Senegal

Law no. 272015 of April 2015 on Waqfs

Decree no. 2016-449 of 14 April 2016 setting the organisational and func-
tioning rules of the High Authority of Waqfs.
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Financial legislation

Act 2008-26 of 28 July 2008 regulating the banking system;

Act 2008-47 of 3 September 2008 regulating decentralised financial
systems;

General Regulation on the organisation, operation and supervision of the
WAMU regional financial market;

Act 2004-09 of 8 February 2004 on the prevention of money laundering;

Uniform Act 2009-16 of 2 March 2009 on the prevention of the financing
of terrorism
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Annex 4: Persons met during the onsite visit

Ministry of Economy and Finance: Cabinet of the Minister

General Tax Directorate (DGID)

Director General
Director of Legislation, Studies and Litigation
- Information Exchange Unit

Special Tax Services Directorate, which relates to 80% of tax income and
includes the following departments :

- Centre for Large Corporations
- Centre for Medium-size businesses
- Centre for regulated professions
Directorate for Services to Taxpayers and Information Technology
Internal Audit Directorate
Tax Audit and Information Directorate
Dakar Regional Directorate

Regional services Directorate

Company-related

RCCM : Dakar and Seninfogreffe

Investment Promotion and Major Works Agency (APIX)
National Agency for Statistics and Demography (ANSD)
Secretariat for the National OHADA Commission
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Ministry of Finance (on foundations)
Ministry of Interior (on NGOs)
Currency and Credit Directorate

Ministry of Justice

Representative of the regulated professions of the private sector

Notaries order
chartered accountants and auditors

Bar Association

Financial Sector

Central bank department in charge of supervision of banks and enforce-
ment (BCEAO)

Financial Intelligence Unit (CENTIF)

Banking sector professional association (APBF)
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