FSA 2004/93

CONTROLLERS AND CLOSE LINKS INSTRUMENT 2004

Powers exercised

A. The Financial Services Authority makes this instrument in the exercise of the
following powers and related provisions in the Financial Services and Markets Act
2000 (“the Act”):
(1) section 138 (General rule-making power);
(2) section 156 (General supplementary powers);
3) section 157(1) (Guidance); and
4) section 182 (1) (Notification).

B. The rule-making powers listed above are specified for the purpose of section 153(2)
(Rule-making instruments) of the Act.

Commencement

C. This instrument comes into force on 1 December 2004, save for the amendment to
SUP 11.2.8G which appears in square brackets, which comes into force on 14 January
2005 pursuant to the Insurance Mediation and Mortgage Mediation, Lending and
Administration (Prudential Provisions) Instrument 2004 (FSA 2004/01).

Amendments to the Supervision manual

D. The Supervision manual is amended in accordance with the Annex to this instrument.

Citation

E. This instrument may be cited as the Controllers and Close Links Instrument 2004.

By order of the Board
18 November 2004



Annex

Amendments to the Supervision manual

In this Annex, underlining indicates new text and striking through deleted text. Footnotes do
not form part of this instrument, but have been inserted to assist the reader.

11.2

11.2.2

11.2.5

11.2.6

11.2.7

11.2.8

G

Purpose

The rules in SUP 11.4 to SUP 11.6 are aimed at ensuring that the F:S4
receives information it needs from firms to assist the F.S4 with its
responsibility to monitor and, in some cases, give prior approval to firms'

controllers Fhese-ralesalso-implementcertainrequirementsrelating to

Similarly, the F.SA needs to monitor a firm's continuing satisfaction of

threshold condition 3 (Close links) (see SERCOND 2.3), which requires

that a firm's close links are not likely to prevent the FiSA's effective

supervision of that firm. Accordingly the F.S4 needs to be notified of any

changes ina f irm's close links. This requ1rement is contamed inSUP 11.9
N a h AY

Every firm, other than a firm listed in SUP 11.1.1R(1) to (6) or a firm
excluded from the operation of SUP 16.4 or SUP 16.5 by SUP 16.1.3R, is

required to submit an annual report on its controllers and close links as set
out in SUP 16.4 and SUP 16.5.

The requirements in SUP 11 implement certain provisions relating to
changes in control and close links required under the Single Market

Dircctives. A sunmary of the notification requirements in this chapter is
stvenr iSSP HAmIG:

An event described in SUP 11.4.2R(1) to (4) [and SUP 11.4.2AR(1) and
(2)]1 is referred to in this chapter as a "change in control".

' This amendment will come into force on 14 January 2005 pursuant to the Insurance Mediation and Mortgage
Mediation, Lending and Administration (Prudential Provisions) Instrument 2004 (FSA2004/01). This
amendment was made initially to SUP 11.3.2G but this instrument moves this text to SUP 11.2.8G and so the
amendment made by FSA 2004/01 is transposed.



11.3

11.3.2

11.3.3

11.3.4

11.3.5

Requirements on controllers or proposed controllers under the Act

Requirement to notify a proposed change in control

G

G

PartXH Sections 178(1) and 190(1) of the Act requires a person
(whether or not he is an authorised person) to notify the FS4 in
writing if he proposes to take a step which would result in his
acquiring control or increasing or reducing his control over a UK
domestic firm in a way described in SUP 11.4.2R(1) to (4). Failure
to notify is an offence under section 191(1) of the Act (Offences
under this Part). An-event-deseribedin-SEPH-42R(Dte(bs
referred-to-tischapteras—-changeconrol™

] Geati rorred-toin SUP 113.2G be oi il
with-the firm as-deseribed-in-SUP H-58G- [deleted] *

Prier-a-Approval ef required before acquiring or increasing control

G

(@}

w)

If a person proposes to acquire control or increase his control over
a UK domestic firm in a way described in SUP 11.4.2R(1) to (4),

he must obtain the F:S4's approval before doing so. Failure Faifure
to obtain approval is an offence under section 191(3) of the Act
(Offences under this Part). The F.S4 has up to three months to
consider whether to appreve approve such a change in control: see
SUP 11.7 for guzdance on the am)roval procedures A controller or

The FSA's approvet approval is not required before a controller
reduces his control over a UK domestic firm.

Pre-notification and approval for fund managers

The FSA recognises that firms acting as investment managers may
have difficulties in complying with the prior notification
requirements in sections 178(1) and 190(1) of the Act as a result of
acquiring or disposing of listed shares in the course of that fund
management activity. To ameliorate these difficulties, the F:S4
may accept pre-notification of proposed changes in control, made
in accordance with SUP 11.3.5BD. and may grant approval of such
changes for a period lasting up to a year.

The 'S4 may treat as notice given in accordance with sections
178(1) and 190(1) of the Act a written notification from a firm

2 Text moved to SUP 11.3.17G



11.3.5C

11.3.6

11.3.6A

G

which contains the following statements:

(1) that the firm proposes to acquire and/or dispose of control,
on one or more occasions, of any UK domestic firm whose
shares or those of its ultimate parent undertaking are, at the
time of the acquisition or disposal of control, listed or which
are admitted to listing on a designated investment exchange:

(2) that any such acquisitions and/or disposals of control will
occur only in the course of the firm's business as an
investment manager: and

(3) that the level of control the firm so acquires in the pre-
approval period will at all times remain less than 20%.

Where the /'S4 approves changes in control proposed in a notice
given under SUP 11.3.5BD:

(1) the controller remains subject to the requirement to notify
the /'S4 when a change in control actually occurs; and

(2) the notification of change in control should be made no later
than five business days after the end of each month and set
out all changes in the controller's control position for each
UK domestic firm for the month in question.

At that stage, the F.S4 may seek from the controller further

information, including that which would have been supplied under
SUP 11.3.7D(2).

Change in control without taking any step

G

If a change in control occurs without the person himself having
taken any step Horexample-becase-ofwthereasein-the fiem's
eapital), he must notify the F.S4 within 14 days of becoming aware
of the change (sections 178(2) and 190(2) of the Act). Failure to
notify i is an offence under sectlon 191( 2) of the Act Prews&eﬂs

Custodians obtaining control

G

The FSA considers that a custodian or its wholly-owned subsidiary
nominee company, acting only in that capacity, does not itself take
any step for the purposes of sections 178(2) and 190(2) of the Act
when it becomes the controller of a UK domestic firm, its control of
a UK domestic firm changes or it ceases to be the controller of a
UK domestic firm as a result of acquiring or disposing of custody
assets in the form of shares in accordance with its clients’




11.3.6B

11.3.6C

11.3.7

11.3.11

D

G

instructions.

For the purposes of sections 178(2) and 190(2) of the Act and where
there has been more than one change in control for each UK
domestic firm in a fortnightly period, a custodian or its wholly-
owned subsidiary nominee company to which SUP 11.3.6AG
applies need only notify the FS4 of its final control position for
each UK domestic firm for that fortnight, so long as it also supplies
the highest control position for each UK domestic firm it obtained
during that period.

Reporting by a custodian or its wholly-owned subsidiary nominee
company does not relieve any other person with an interest in any
custody assets from its control notification responsibilities under
Part XII of the Act.

Form of notification when acquiring or increasing control

D

G

A notification ("notice of control") given to the F'SA by a person
who is acquiring control or increasing his control over a UK

domestic firm, in a way described in SUP 11.4.2R(1) to (4), must:

(1) where the inthe-ease-efa controller or a proposed
controller whe is not an authorised person, contain ...

(1A) where the controller is a custodian or a nominee company
notifying under SUP 11.3.6AD, comply with that direction:

(2) where the controller or proposed controller is any other
authorised person im-all-ethereases, contain the information
required in those sections of Controllers Form A (SUP 11
Annex 4D) which deal with details of the proposed change
in control and the persons involved in the notifications
sectionst5-and-6; and

)

The FSA4, for administrative reasons, expects notifications within
SUP 11.3.7D to be given on Controllers Form A or Controllers
Form B, as appropriate. If notifications are not made on these
forms the applicant must inform the F:S4 of the reasons for not




11.3.12

11.3.14

11.3.15

G

G

G

If a controller or proposed controller considers that the
requirements in SUP 11.3.7D to SUP 11.3.9D are not appropriate to
his circumstances, for example:;

(1) if'the control is te-be-held temporary threugh-a-trust; or
(2) if Form B is required (under SUP 11.3.8D) in relation to:
(a) an individual who is an approved person;_or

(b) apartnership of which one or more of the partners are
bodies corporate;

he should consult the FS4. The F'SA has power, under section
182(3) of the Act (Notification), to amend those requirements if it
considers it appropriate to do so.

1€ L 05 0f C ors E . Lin the afh e,
the The FSA may-be is obliged to consult regulatory authorities in
other EEA States before approving the change in control or giving a
warning notice where:

(1) (a) the "target" UK domestic firm is an investment firm;

(b) the controller or proposed controller is an ISD
investment firm or the parent undertaking of an ISD
investment firm: and

(c) as aresult of the acquisition or proposed acquisition,
the controller or proposed controller would become the
parent undertaking of the UK domestic firm; or

(2) (a) the "target" UK domestic firm has permission to accept
deposits;

(b) the controller or proposed controller is a BCD credit
institution or the parent undertaking of a BCD credit
institution:; and

(c) as aresult of the acquisition or proposed acquisition,
the controller or proposed controller would become the
parent undertaking of the UK domestic firm.

Form of notification when reducing control

A notification given to the FS4 by a person who is reducing his
control over a UK domestic firm, in a way described in

SUP 11.4.2R(1) to (4), must, in accordance with section 190(4) of
the Act (Notification):



11.3.16

11.5

11.53

(1)  be in writing; and

(2) provide details of the extent of control (if any) which the
controller will have following the change in control.

Notification when change in control occurs

G A person who is under a duty to notify the F'S4 of a proposed

change in control is also required to notify the F.S4 when the
relevant change in control has occurred (sections 178(3) and 190(3)

oftheAct)iPh%neHﬁeaﬂem&afyLb%gwenje&&Ly—wﬁh—th%ﬁ-ﬂﬂﬁs
2
. 1 i .
ded E.]} el 1? | ined-(if any).

Joint and shared notifications

G Notifications to the FS4 by proposed controllers and controllers

under Part XII of the Acf may be made on a joint or shared basis
outlined in SUP 11.5.8G to SUP 11.5.10G.

Form of notification by firms

In determining what the F.S4 would reasonably expect notice of in
accordance with row (4) in SUP 11.5.1R, a firm firm should have
regard, in particular, to the following matters set-eutinitems+-03

to 107 and 6.02 of Controllers Form A (SUP 11 Annex 4D) to the
extent that the firm is aware of such-matters them:

(1)  whether the controller intends to make any significant
changes to the firm’s or firms’ regulated activities, business
plan or strategy as a result of the change in control;

(2) whether the controller intends any restructuring either in
terms of the legal form of the firm(s) or in its or their
borrowings, capital restructuring or financing arrangements:

(3) whether the F54 is obliged to consult with regulatory
authorities in other EEA States (see SUP 11.3.14G);

(4) in the case of a share acquisition or similar, how it is to be
financed;

(5) whether the controller has any interests which may conflict
with its role as controller of the UK domestic firm.

Firms are also reminded of the circumstances set out in SUP
15.3.8G (Communication with the FSA in accordance with



11.7

11.7.3

11.7.7

11.7.8

11.7.10

11.7.11

Principle 11) which may arise on a change in control and which
should also be notified.

Acquisition or increase of control: approval procedures

G

Alternatively, the F'SA may decide to approve the proposed
acquisition or increase of control subject to such conditions as it
considers appropriate, having regard to the /SA4's duty to ensure that
the firm concerned will satisfy, and continue to satisty, the threshold
conditions (section 185 of the Act).

(1) Ifthe 'S4 proposes to approve subject to conditions, it must
give a warning notice.

(2) [Ifthe FSA decides to proceed to approve subject to
conditions, it must give a decision notice.

(1) Ifthe FS4 proposes to object, it must issue a warning notice.

(2) Ifthe FSA decides to proceed with its proposed objection, it
must issue a decision notice.

(3) Ifthe FSA considers that the approval requirements would be
met if a particular step were taken or not taken, the decision
notice must identify that step (section 186(4) of the Act).

1L as obieeti | i Fiod that | :
are-potmett The F.S4 may also object if it has not received

sufficient information from either the controller or the firm to
satisfy itself that the approval requirements are met.

The FSA's timeframe for responding to a notification

G

G

If the F'SA receives a valid notification from a controller or

proposed controller (whether-ajointnotificationin-accordance-with
SUPH-5-8G—er-otherwise), the FSA must respond within three

months regardless of when it receives a notification from the firm
(section 183(1) of the Act). The response from the FS4 will be

either an approval notice or a warning notice.

) | ively. the S ) G eation 6 |
firm-butnot-from-the-controller or propesed-controller-ormay
otherwise become Where the /5S4 becomes aware of a
possible breach by the controller or proposed controller of his




11.7.14

11.9

11.9.1

obligations under section 178(1) or (2) of the Act (Obligation
to notify the Authority)-, it the£S4-may require the person
concerned to provide additional information or documents
(section 188(4) of the Act).

If the F'SA is satisfied that a breach has occurred, but is not
satisfied that the approval requirements are met, the F.S4 may

give a warning notice to the controller or proposed controller
(section 187(1) and 188(1) of the Act).

Alternatively, the F'SA may retrospectively approve the
change efin control as if a notification had been received from
the controller or proposed controller (section 187(2) of the
Act).

The FSA's right to object to existing controllers

G Ifa controller fails to give a notification under section 178633 of the
Act on acquiring or increasing control, ...

Changes in close links

Requirement to notify changes in close links

R A firm must notify the FIS4 immediately-tt-becomes-aware-that it has

become or ceased to be closely linked with any person. The
notification must include the information set out in SUP 16.5.4R(4).

Timing of notification requirement

R The firm must make a notification to the FS4 under SUP 11.9.1R:

@

as soon as reasonably practicable and no later than one month
after it becomes aware that it has become or ceased to be
closely linked with any person; or

where a firm has elected to report on a monthly basis, within
fifteen business days of the end of each month and:

(a) including the information set out in SUP 16.5.4R(4) for
that month; and

(b) if'there is no person required to be included in the
notification for a particular month, confirming this fact
in the notification.




16.4

16.4.1

16.5

16.5.1

Electing to notify changes in close links monthly

R

(o}

G

(1) A firm elects to report changes in close links on a monthly
basis by sending a written notice of election to the firm's usual
supervisory contact at the FS4.

(2) An election to report changes in close links on a monthly basis
will stand until such time as the firm gives its usual
supervisory contact at the F.S4 at least one month's written
notice of its intention to cease reporting changes in close links
on a monthly basis.

The F'SA considers that monthly reporting of changes in close links
will ordinarily only be appropriate for firms forming part of large

groups.

Annual Controllers Report
Application

The-effectof STP 1611 Ris-that-this This section applies to every
firm except those firms excluded from its operation by SUP 16.1.1R
and SUP 16.1.3R. :

i

I T LR

Annual Close Links Reports
Application

The-effeet of SP16-1-1R-is-that this This section applies to every
firm except those firms excluded from its operation by SUP 16.1.1R

10



and SUP 16.1.3R. :

%

I T T TR

SUP Schedule 2 — Notification Requirements

Handbook
Reference

SUP 11.3.7D

Matter to be
notified

Controllers -
person
proposing to
acquire or
increase
control -
notification
from
controller or
proposed
controller

Contents of
notification

If the
controller or
proposed
controller is
an authorised
person: those
sections of
Controllers
Form A which
deal with
details of the

proposed
change in

control, joint
notifications

and

supplementary

information
sections—t-5
and-6 (see
SUP 11 Ann
4D)

11

Trigger event

Proposing to
take a step
which would
result in
acquiring the
specified
control

Time allowed

Before
acquiring
control (the
FSA has up to
three months
months to
consider
whether to
approve
approve
control)



SUP 11.3.15G  Controllers -
proposing to
reduce control
- notification
from

controller

SUP 11.9.1R Close links

If the
controller or
proposed
controller is
an authorised

erson and a
fund manager

which satisfies
SUP 11.3.5D:
notification in
accordance
with

SUP 11.3.5D

In other cases:

Reduction in
control

Extent of
control (if
any) which the
controller will
have following
the change in
control

If the
controller is a

fund manager

which satisfies
SUP 11.3.5D:
notification in
accordance
with

SUP 11.3.5D

(a) the name of
the person

The firm
becoming
aware that it
has become or
ceased to be
closely linked
with any
person .

(b) the nature
of the close
links

(c) if the close
link 1s with a
body
corporate , its
country of
incorporation,
address and

12

Before
reducing

control {the

hnrrediateh:
As soon as
reasonably
practicable and
no later than
one month
after the firm
becomes
aware that it
has become or
ceased to be

closely linked
or if the firm




registered
number; and

(d) if the close
link is with an
individual, his
date and place
of birth

13

has elected to

report
monthly,
within 15
business days
of the end of
each month

(see
SUP 11.9.4R)



