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Chapter 2

Information gathering by the
FCA or PRA on its own
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SUP 2 : Information gathering by

Section 2.1 : Application and purpose

the FCA or PRA on its own

initiative

2.1.1

2.1.2

2.1.2A

2.1.3

2.1 Application and purpose

Application

The application of this chapter is the same as the application of Principle 11
(Relations with regulators).

M PRIN 3 (Rules about application) specifies to whom, to what and where
Principle 11 applies.

CBTL firms are subject to a duty to deal with the FCA in an open and co-
operative manner under article 18(1)(d) of the MCD Order. mSUP 2.3 applies
to CBTL firms in relation to complying with that duty as though:

(1) a reference to firm included a reference to a CBTL firm;

(2) a reference to the regulatory system were a reference to the
provisions of the MCD Order, rules, directions and guidance
applicable to CBTL firms;

(3) areference to Principle 11 were a reference to the duty imposed by
article 18(1)(d) of the MCD Order;

(4) a reference to the appropriate regulator’s functions under the Act
were a reference to the FCA’s functions under Part 3 of the MCD
Order;

(5) a reference to M SUP 12.5.3G were a reference to M SUP 12.5.13G;

(6) a reference to material outsourcing were a reference to outsourcing
services of such importance that weakness, or failure, of the services
would cast serious doubt upon the CBTL firm’s continuing satisfaction
of any condition for registration in article 8(2) or 8(3) of the MCD
Order; and

(7) the rules were guidance in the same terms but with the word “must”
replaced with the word “should”.

Purpose

Achieving the regulatory objectives involves the FCA informing itself of
developments in firms and in markets. The Act requires the FCA to maintain
arrangements for supervising authorised persons (section 1L(1)). The Act also
requires the FCA to take certain steps to cooperate with other relevant

SUP 2/2
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SUP 2 : Information gathering by Section 2.1 : Application and purpose
the FCA or PRA on its own
initiative

bodies and regulators (section 354A). For these purposes, the FCA needs to
have access to a broad range of information about a firm's business.

2.1.4 The FCA receives the information in B SUP 2.1.3 G through a variety of means,
including notifications by firms (see W SUP 15) and regular reporting by firms
(see W SUP 16). This chapter is concerned with the methods of information
gathering that the FCA may use on its own initiative in the discharge of its
functions under the Act. This chapter does not deal with the information
gathering powers that the FCA has under the Unfair Terms Regulations and
the CRA. These are dealt with in UNFCOG.

2.1.5 of the Act (Information Gathering and Investigations) gives the FCA
statutory powers, including:
(1) to require the provision of information (see sections 165 and M EG 3);

(2) to require reports from skilled persons (see section 166 and M SUP 5);

(3) to appoint investigators (see[sections 167/(168 and[169|of the Act and
M EG3); and

(4) to apply for a warrant to enter premises (see [section 176|of the Act

and MEG 4).

2.1.6 The FCA prefers to discharge its functions by working in an open and
cooperative relationship with firms. The FCA will look to obtain information
in the context of that relationship unless it appears that obtaining
information in that way will not achieve the necessary results, in which case
it will use its statutory powers. The FCA has exercised its rule-making powers
to make Principle 11 which requires that a firm must deal with its regulators
in an open and cooperative way, and must disclose to the FCA appropriately
anything relating to the firm of which the FCA would reasonably expect
notice.

2.1.7 The FCA operates in the context of the Act and the general law. The purpose
of mSUP 2.2 is to explain how certain provisions of the Act and the general
law are relevant to the FCA's methods of information gathering described in
W SUP2.3 and mSUP2.4.

2.1.8 The purpose of BSUP 2.3 is to amplify Principle 11 in the context of
information gathering by the FCA on its own initiative in the discharge of its
functions under the Act. mSUP 2.3 therefore sets out, in guidance on Principle
11 and in rules, how the FCA expects firms to deal with the FCA in that
context, including the steps that a firm should take with a view to ensuring
that certain connected persons should also cooperate with the FCA.

2.1.9 The purpose of BSUP 2.4 is to explain a particular method of information
gathering used by the FCA, known as "mystery shopping". Information
about how a firm sells products and services can be very difficult to obtain,
and the purpose of this method is to obtain such information from
individuals who approach a firm in the role of potential retail consumers on
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SUP 2 : Information gathering by

Section 2.1 : Application and purpose

the FCA or PRA on its own
initiative

2.1.10

the FCA's initiative. The FCA may seek information about particular issues or
the activities of individual firms by means of mystery shopping.

The purpose of applying the provisions set out in M SUP 2.1.2AG to CBTL firms
is to amplify the duty of CBTL firms to deal with the FCA in an open and co-
operative manner under article 18(1)(d) of the MCD Order.

SUP 2/4
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SUP 2 : Information gathering by Section 2.2 : Information gathering by the
the FCA or PRA on its own appropriate regulator on its own initiative:
initiative background

appropriate regulator on its own
initiative: background

2.2 Information gathering by the .
2

Link to the statutory information gathering and investigation
powers

2.2.1 Breaching Principle 11, or the rules in this chapter, makes a firm liable to
regulatory sanctions, including discipline underof the Act
(Disciplinary Measures), and may be relevant to the use of the appropriate
regulator's other powers, including the statutory information gathering and
investigation powers (see further MPRIN 1.1.7 G to M PRIN 1.1.9 G). But, unlike a

breach of a requirement imposed under the statutory powers listed in
M SUP2.1.5G, a breach of Principle 11 or a rule:

(1) is not a criminal offence; and

(2) cannot lead to a person being treated as if in contempt of court (see
section 177|of the Act (Offences).

2.2.2 Neither Principle 11 nor mSUP 2.3.5R (1) (Access to premises) enable the
appropriate regulator to force access to premises.

Banking confidentiality and legal privilege

2.2.3 The FCA would not normally seek to gather information using the methods
described in M SUP 2.3 or MSUP 2.4 in a situation where the FCA could not
have obtained it under the powers inof the Act (Information
Gathering and Investigations). In particular, the limitations in the following
sections of the Act are relevant to this chapter:

(1) section 175(5) (Information and documents: supplementary powers)
under which no person may be required under of the Act
(Information Gathering and Investigations) to disclose information or
produce a document subject to banking confidentiality (with
exceptions); the FCA would not normally seek such information using
the methods described in B SUP 2.3 or B SUP 2.4; and

(2) section 413 (Protected items), under which no person may be required
under the Act to produce, disclose or permit the inspection of
protected items; a firm would not breach Principle 11 or the rules in
this chapter by not producing such items.
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SUP 2 : Information gathering by
the FCA or PRA on its own

Section 2.2 : Information gathering by the
appropriate regulator on its own initiative:

background

initiative
2.2.4
2.2.5
SUP 2/6

Confidentiality of information

When the FCA obtains confidential information using the methods of

information gathering described in mSUP 2.3 or mSUP 2.4, it is obliged under
Part XXIll|of the Act (Public Record, Disclosure of Information and Co-

operation) to treat that information as confidential. The FCA will not disclose
confidential information without lawful authority, for example if an
exception applies under the|Financial Services and Markets Act 2000
|(Disc|osure of Confidential Information) Regulations 2001

(S1 2001/2188) or
with the consent of the person from whom that information was received

and (if different) to whom the information relates.

Admissibility of information in proceedings

Information obtained by the FCA using the methods described in mSUP 2.3
and mSUP 2.4 is admissible in evidence in any proceedings, so long as it

complies with any requirements governing the admissibility of evidence in
the circumstances in question.
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SUP 2 : Information gathering by
the FCA or PRA on its own

Section 2.3 : Information gathering by the
FCA on its own initiative: cooperation by

initiative firms
2.3 Information gathering by the FCA on
its own initiative: cooperation by
firms
Introduction: Methods of information gathering requiring
COOPEIAtiON | e,
2.3.1 The FCA uses various methods of information gathering on its own initiative

2.3.2

233

which require the cooperation of firms:

(1) Visits may be made by representatives or appointees of the FCA.
These visits may be made on a regular basis, on a sample basis, for
special purposes such as theme visits (looking at a particular issue
across a range of firms), or when the FCA has a particular reason for
visiting a firm. Appointees of the FCA may include persons who are
not FCA staff, but who have been appointed to undertake particular
monitoring activities for the FCA ‘paragraph 6(2)|of Schedule 1 to the
Act). The FCA needs to have access to a firm's documents, personnel
and business premises to carry out a visit.

(2) The FCA may seek meetings at the FCA's appropriate regulator's
offices or elsewhere.

(3) The FCA may seek information or request documents by telephone, at
meetings or in writing, including by electronic communication.

The FCA expects to request meetings or access to business premises during
reasonable business hours. The FCA also normally expects to be able to give
reasonable notice to a firm or connected person when it seeks information,
documents, meetings or access to business premises. On rare occasions,
however, the FCA may seek access to premises without notice. The prospect
of unannounced visits is intended to encourage firms to comply with the
requirements and standards under the regulatory system at all times.

Access to a firm's documents and personnel

In complying with Principle 11, the FCA considers that a firm should, in
relation to the discharge by the FCA of its functions under the Act:

(1) make itself readily available for meetings with representatives or
appointees of the FCA as reasonably requested;

(2) give representatives or appointees of the FCA reasonable access to
any records, files, tapes or computer systems, which are within the
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SUP 2 : Information gathering by Section 2.3 : Information gathering by the

the FCA or PRA on its own

initiative

FCA on its own initiative: cooperation by
firms

2.3.4

235

2.3.6

2.3.7

firm's possession or control, and provide any facilities which the
representatives or appointees may reasonably request;

(3) produce to representatives or appointees of the FCA specified
documents, files, tapes, computer data or other material in the firm's
possession or control as reasonably requested;

(4) print information in the firm's possession or control which is held on
computer or on microfilm or otherwise convert it into a readily
legible document or any other record which the FCA may reasonably
request;

(5) permit representatives or appointees of the FCA to copy documents
or other material on the premises of the firm at the firm's reasonable
expense and to remove copies and hold them elsewhere, or provide
any copies, as reasonably requested; and

(6) answer truthfully, fully and promptly all questions which are
reasonably put to it by representatives or appointees of the FCA.

In complying with Principle 11, the FCA considers that a firm should take
reasonable steps to ensure that the following persons act in the manner set
out in @mSUP2.3.3G:

(1) its employees, agents and appointed representatives; and
(2) any other members of its group, and their employees and agents.

(See also, in respect of appointed representatives, m SUP 12.5.3 G (2)).

Access to premises

(1) A firm must permit representatives of the FCA or persons appointed
for the purpose by the FCA to have access, with or without notice,
during reasonable business hours to any of its business premises in
relation to the discharge of the FCA's functions under the Act or its
obligations under the short selling regulation.

(2) A firm must take reasonable steps to ensure that its agents, suppliers
under material outsourcing arrangements and appointed
representatives permit such access to their business premises. (See
also, in respect of appointed representatives, M SUP 12.5.3 G (2)).

The FCA normally expects to give reasonable notice of a visit (See
mSUP2.3.2G).

Suppliers under material outsourcing arrangements

(1) A firm must take reasonable steps to ensure that each of its suppliers
under material outsourcing arrangements deals in an open and
cooperative way with the FCA in the discharge of its functions under
the Act in relation to the firm.

(2) The requirement in (1) does not apply to a regulated benchmark
administrator where the material outsourcing arrangements relate to
the carrying on of the regulated activity of administering a
benchmark.
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SUP 2 : Information gathering by
the FCA or PRA on its own

initiative

Section 2.3 : Information gathering by the
FCA on its own initiative: cooperation by
firms

2.3.8

2.3.9

2.3.10

2.3.10A

2.3.11

2.3.12A

The cooperation that a firm is expected to procure from such suppliers is
similar to that expected of the firm, in the light of the guidance in

B SUP2.3.3G to MSUP2.3.4G, but does not extend to matters outside the
scope of the FCA's functions in relation to the firm. mSUP 2.3.5R (2) also
requires a firm to take reasonable steps regarding access to the premises of
such suppliers.

When a firm appoints or renews the appointment of a supplier under a
material outsourcing arrangement, it should satisfy itself that the terms of its
contract with the supplier require the supplier to give the FCA access to its
premises as described in M SUP 2.3.5R (2), and to cooperate with the FCA as
described in WSUP 2.3.7 R. The FCA does not consider that the 'reasonable
steps' in M SUP 2.3.7 R would require a firm to seek to change a contract,
already in place either when that rule: (1) was made by the FCA on 21 June
2001; or (2) was designated by the FCA, until renewal of the contract.

The FCA will normally seek information from the firm in the first instance,
but reserves the right to seek it from a supplier under a material outsourcing
arrangement if the FCA considers it appropriate.

(1) mSsUP2.3.7R(2) provides that the requirement in M SUP 2.3.7R(1) does
not apply to a requlated benchmark administrator where the material
outsourcing arrangements relate to the carrying on of the regulated
activity of administering a benchmark.

(2) That is because article 10(3)(f) of the benchmarks regulation imposes
equivalent requirements on firms which outsource functions in
relation to administering a benchmark.

Information requested on behalf of other regulators

The FCA may ask a firm to provide it with information at the request of or
on behalf of other regulators to enable them to discharge their functions
properly. Those regulators may include overseas regulators or the Takeover
Panel. The FCA may also, without notifying a firm, pass on to those
regulators information which it already has in its possession. The FCA's
disclosure of information to other regulators is subject to the obligation
described in W SUP 2.2.4 G (Confidentiality of information).

In complying with Principle 11, the FCA considers that a firm should
cooperate with it in providing information for other regulators. Sections 169
(Investigations etc. in support of overseas regulator) of the Act gives the FCA
certain statutory powers to obtain information and appoint investigators for
overseas regulators if required (see m DEPP 7 and M EG 3).
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SUP 2 : Information gathering by

Section 2.4 : '‘Mystery shopping'

the FCA or PRA on its own
initiative

2.4.1

2.4.2

2.4.3

2.4.4

2.45

2.4 'Mystery shopping'

Representatives or appointees of the FCA (which may include individuals
engaged by a market research firm) may approach a firm, its agents or its
appointed representatives in the role of potential retail consumers. This is
known as 'mystery shopping'.

The FCA uses mystery shopping to help it protect consumers. This may be by
seeking information about a particular practice across a range of firms
(mSUP2.4.3G (1) or the practices of a particular firm (M SUP 2.4.3 G (2)). One of
the risks consumers face is that they may be sold products or services which
are inappropriate to them. A problem in protecting consumers from this risk
is that it is very difficult to establish after the event what a firm has said to a
'genuine' consumer in discussions. By recording what a firm says in
discussions with a 'mystery shopper', the FCA can establish a firm's normal
practices in a way which would not be possible by other means.

The FCA may carry out mystery shopping:

(1) together with a programme of visits to obtain information about a
particular practice, looking at a particular issue across a range of
firms, when the FCA may advise the firms of the issues beforehand;
the practice being scrutinised may be that of firms or a class of firms
in carrying on regulated activities or ancillary activities or in
communicating or approving financial promotions;

(2) together with focused visits (concentrating on particular aspects of a
firm's business) to obtain information about the practices of a firm;
these practices may be in carrying on regulated activities or ancillary
activities or in communicating or approving financial promotions
when the FCA has particular concerns about those practices;

(3) using recording devices, telephonic or other communications; the FCA
may monitor and store the contents of the materials obtained by
these devices or communications.

Telephone calls and meetings held during mystery shopping will be recorded.
The FCA expects that any mystery shopping it arranges will be conducted in
accordance with the Market Research Society Code of Practice.

The FCA may use the information it obtains from mystery shopping in
support of both its supervisory functions and its enforcement functions. This
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initiative

includes sharing any information so obtained with firms and approved
persons.
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SUP 3 : Auditors

Section 3.1 : Application

3.1.1

3.1.1A

3.1.2

3.1 Application

(1) Except as provided for in (2), this chapter applies to:

every firm within a category listed in column (1) of the table in
W SUP3.1.2R; and

the external auditor of such a firm (if appointed under mSUP 3.3
or appointed under or as a result of a statutory provision other
than in the Act);
(2) This chapter does not apply in relation to a firm’s benchmark
activities.

For the avoidance of doubt, this chapter does not apply to the following

firms if they do not hold client money or client assets and do not appoint an

auditor under or as a result of a statutory provision other than in the Act:
(1) authorised professional firms;

(2) energy market participants, including oil market participants to
whom m IPRU(INV) 3 does not apply;

(3) exempt insurance intermediaries;

(4) insurance intermediaries not subject to mSUP 3.1.2 R(10);

(5) investment management firms;

(6) home finance administrators;

(7) home finance intermediaries;

(8) home finance providers;

(9) personal investment firms, including small personal investment firms;
(10) securities and futures firms; and

(11) service companies.

Applicable sections (see M SUP 3.1.1R)

This table and the provisions in SUP 3 should be read in conjunction with
GEN 2.2.23 R to GEN 2.2.25G. In particular, the PRA does not apply any of the
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SUP 3 : Auditors

Section 3.1 : Application

(1

(2)

(3)

(4)

(5

(5A)

(5B)

(50)

(5D)

SUP 3.1 -
SUP 3.7, SUP
3.11

Authorised profes-
sional firm which is re-
quired by IPRU(INV)
2.1.2R to comply with
chapters 3, 5 or 13 of
IPRU(INV) and which
has an auditor ap-
pointed under or as a
result of a statutory
provision other than
in the Act (Notes 1
and 6)

Authorised profes-
sional firm not within
(1) to which the cus-
tody chapter or client
money chapter applies

SUP 3.1 -
SUP 3.7, SUP
3.1

SUP 3.1, SUP
3.2, SUP 3.7

Authorised profes-
sional firm not within
(1) or (2) which has an
auditor appointed un-
der or as a result of a
statutory provision
other than in the Act

Bank, building society
or dormant asset fund
operator which in
each case carries on
designated investment
business (Notes 2A
and 6)

Bank, building society
or a dormant asset
fund operator which
in each case does not
carry on designated in-
vestment business
(Note 2A)

Credit union

SUP 3.1-SUP
3.7, SUP 3.11

SUP 3.1 -
SUP 3.7

SUP 3.1 -
SUP 3.7

SUP 3.1
SUP 3.10
SUP 3.11

CASS debt manage-
ment firm unless sub-
ject to a requiremen
imposed under
55L|of the Act stating
that it must not hold
client money or such a

requirement to the
same effect

CASS 7 loan-based
crowdfunding firm

A CASS 13 claims man-
agement firm

SUP 3.1-3.7,
SUP 3.11

SUP 3.1-
3.7, 3.11

provisions in SUP 3 in respect of FCA-authorised persons. SUP 3.10 and SUP
3.11 are applied by the FCA only.

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10

SUP 3.1, SUP 3.2, SUP 3.8

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10

SUP 3.1, SUP 3.2, SUP 3.8

SUP 3.1, SUP 3.2, SUP 3.8

SUP 3.1
SUP 3.10

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10
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Section 3.1 : Application

(6)

@

(7A)

(7B)

Insurer, the Society of
Lloyd's, underwriting
agent or members'
adviser, UK ISPV
(Note 5)

Investment manage-
ment firm, personal
investment firm
(other than a small
personal investment
firm), securities and
futures firm or collect-
ive portfolio manage-
ment firm that is an
external AIFM which,
in each case, has an
auditor appointed un-
der or as a result of a
statutory provision
other than in the Act
(Notes 3 and 6)

Investment manage-
ment firm, personal
investment firm
(other than a small
personal investment
firm), securities and
futures firm or collect-
ive portfolio manage-
ment firm that is an
external AIFM not
within (7) to which
the custody chapter
or client money chap-
ter applies

Collective portfolio
management firm
that is a UCITS firmor
an internally man-
aged AIF (Note 6)

SUP 3.1 -
SUP 3.7

SUP 3.1 -
SUP 3.7,
SUP 3.11

SUP 3.1 -
SUP 3.7,
SUP 3.11

SUP 3.1 -
SUP 3.7,
SUP 3.11

SUP 3.1, SUP 3.2, SUP 3.8

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10

SUP 3.1, SUP 3.2, SUP 3.8, SUP
3.10
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SUP 3 : Auditors Section 3.1 : Application

(7C) MIFID investment SUP 3.1 - SUP 3.1, SUP 3.2, SUP 3.8, SUP
firm, which has an 3.7, SUP 3.10
auditor appointed un-  3.11
der or as a result of a
statutory provision
other than in the Act
(Notes 3B and 6)

(7D) Sole trader or partner- SUP3.1 - SUP 3.1, SUP 3.2, SUP 3.8, SUP
ship that is a MiFID in- SUP 3.7, 3.10
vestment firm (Notes SUP 3.11
3C and 6)

(8) Small personal invest-  SUP 3.1, SUP 3.1, SUP 3.2, SUP3.8
ment firm or service SUP3.2,
company which, in SUP 3.7

either case, has an
auditor appointed un-
der or as a result of a
statutory provision
other than in the Act

(9) Home finance pro- SUP 3.1 - SUP 3.1, SUP 3.2, SUP3.8
vider which has an SUP 3.7
auditor appointed un-
der or as a result of a
statutory provision
other than in the Act

(10) Insurance intermedi- SUP 3.1 - SUP 3.1, SUP 3.2, SUP 3.8, SUP
ary (other than an ex- SUP3.7, 3.10
empt insurance inter-  SUP 3.11
mediary) to which the
insurance client
money chapter (ex-
cept for CASS 5.2
(Holding money as
agent)) applies (see

Note 4)

(11) Exempt insurance in- SUP 3.1, SUP 3.1, SUP 3.2, SUP 3.8
termediary and insur-  SUP 3.2,
ance intermediary SUP 3.7

not subject to SUP
3.1.2 R(10) which has
an auditor appointed
under or as a result
of a statutory provi-
sion other than in the

Act

(12) Home finance inter- SUP 3.1, SUP 3.1, SUP 3.2, SUP 3.8
mediary or home fin-  SUP3.2,
ance administrator SUP3.7

which has an auditor
appointed under or
as a result of a statut-
ory provision other
than in the Act.

Note 1 = This chapter applies to an authorised professional firm in row (1)
(and its auditor) as if the firm were of the relevant type in the right-hand
column of IPRU(INV) 2.1.4R.
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Section 3.1 : Application

Note 2 [deleted]

Note 2A = For this purpose, designated investment business does not in-
clude either or both:

(a) dealing which falls within the exclusion in of the Regulated
Activities Order (Absence of holding out etc) (or agreeing to do so); and

(b) dealing in investments as principal (or agreeing to do so):

(i) by a firm whose permission to deal in investments as principal is sub-
ject to a limitation to the effect that the firm, in carrying on this requ-
lated activity, is limited to entering into transactions in a manner which, if
the firm was an unauthorised person, would come within |article 16|of the
Regulated Activities Order (Dealing in contractually based investments);
and

(ii) in a manner which comes within that /imitation;

having regard to |article 4(4)| of the Regulated Activities Order (Specified
activities: general).

Note 3 = This note applies in relation to an oil market participant to
which IPRU(INV) 3 does not apply and in relation to an energy market par-
ticipant to which IPRU(INV) 3 does not apply. In SUP 3:

(a) only SUP 3.1, SUP 3.2 and SUP 3.7 are applicable to such a firm; and
(b) only SUP 3.1, SUP 3.2 and SUP 3.8 are applicable to its auditor;

and, in each case, only if it has an auditor appointed under or as a result
of a statutory provision other than in the Act.

Note 3A [deleted]

Note 3B = MIiFID investment firms include firms that are eligible to be Mi-
FID optional exemption firms but have chosen not to exercise the article 3
exemption. However, such firms may still benefit from the audit exemp-
tion for small companies in the Companies Act legislation.

Note 3C = A sole trader or a partnership that is a MiFID investment firm
to which the custody chapter or client money chapter applies must have
its annual accounts audited.

Note 4 = The client money audit requirement in SUP 3.1.2 R(10) therefore
applies to all insurance intermediaries except:

¢ those which do not hold client money or other client assets in relation
to insurance distribution activities; or

¢ those which only hold up to, but not exceeding, £30,000 of client
money under a statutory trust arising under CASS 5.3.

Insurance intermediaries which, in relation to insurance distribution activit-
ies, hold no more than that amount of client money only on a statutory
trust are exempt insurance intermediaries.

Note (5) = In row (6):

(a) SUP 3.1 - SUP 3.7 applies to a managing agent in respect of its
own business and in respect of the insurance business of each
syndicate which it manages; and

SUP 3/6
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(b) SUP 3.1, SUP 3.2 and SUP 3.8 apply to the auditors of a managing
agent and the auditors of the insurance business of each syndic-
ate which the managing agent manages.

Note 6 = Where SUP 3.11 applies to a firm, and SUP 3.10 applies to the aud-
itor of that firm, those sections apply whether or not that firm's permis-
sion prevents it from holding client money or custody assets and whether
or not it holds client money or custody assets.A collective portfolio man-
agement firm that is an internally managed AIF is required to appoint an
auditor under FUND 3.3.6R (2) (Annual report of an AIF) because the AIFM
is also an AIF.

3.1.2A If a firm falls within more than one row in column (1) of the table in
M SUP3.1.2R, MSUP3.1.1R requires the firm and its external auditor to comply
with all the sections referred to in column (2) or (3).
3.1.3 3| [deleted]
3.1.4 [deleted]
3.1.5 | [deleted]
3.1.6 [deleted]
Auditors of lead regulated firms
3.1.7 The application of B SUP 3.10 to the auditor of a lead regulated firm is

qualified in MSUP3.10.3R.
3.1.8 [deleted]

Material elsewhere in the Handbook

3.1.9 A firm which is mentioned in B SUP 3.1.10 G should see the Prudential
Standards part of the Handbook for further provisions on auditors as set out
in MSUP3.1.10G.

3.1.10 Other relevant sections of the Handbook (see mSUP 3.1.9 G)

Friendly society IPRU(FSOC)
Insurer (other than a Solvency Il firm or a IPRU(INS)
friendly society)

Investment management firm, personal in-  IPRU(INV)
vestment firm, securities and futures firm

and collective portfolio management firm

(other than MIFIDPRU investment firms)
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Section 3.1 : Application

Society of Lloyd's and Lloyd's managing
agents

IPRU(INS)
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SUP 3 : Auditors Section 3.2 : Purpose

3.2.1

3.2.2

3.2.3

3.2.4

3.2.5

3.2.6

3.2 Purpose

Purpose: general

This chapter sets out rules and guidance on the role auditors play in the
appropriate regulator's monitoring of firms' compliance with the
requirements and standards under the regulatory system. In determining
whether a firm satisfies the threshold conditions, the appropriate regulator
has regard to whether the firm has appointed auditors with sufficient
experience in the areas of business to be conducted by the firm. Auditors act
as a source of information for the appropriate regulator in its supervision.
They report, where required, on the financial resources of the firm, the
accuracy of its reports to the appropriate reqgulator and its compliance with
particular rules, such as the Client asset rules.

The Act, together with other legislation such as the [Companies Acts 1985]
1989 and 2006, the|BuiIding Societies Act 1986|and thelFriendIy Societies Act|
1992,|provides the statutory framework for firms' and auditors' obligations.

[deleted]
[deleted]

Insurance intermediaries and their auditors

It is the responsibility of an insurance intermediary's senior management to
determine, on a continuing basis, whether the insurance intermediary is an
exempt insurance intermediary and to appoint an auditor if management
determines the firm is no longer exempt. M SUP 3.7 (amplified by M SUP 15) sets
out what a firm should consider when deciding whether it should notify the
FCA of matters raised by its auditor.

Rights and duties of auditors

The rights and duties of auditors are set out in mSUP 3.8 (Rights and duties of
all auditors) and mSUP 3.10 (Duties of auditors: notification and report on
client assets). mSUP 3.8.10 G includes the auditor's statutory duty to report
certain_matters to the FCA imposed by regulations made by the Treasury
under [sections 342(5)|and 343(5)|of the Act (information given by auditor or
actuary to a regulator). An auditor should bear these rights and duties in
mind when carrying out client asset report work, including whether anything
should be notified to the FCA immediately.
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SUP 3 : Auditors Section 3.3 : Appointment of auditors

3.3 Appointment of auditors

Purpose

3.3.1 This section requires a firm to appoint an auditor and supply the appropriate
regulator with information about its auditor. The appropriate reqgulator
requires such information to ensure that the firm has an auditor.

Appointment by firms

3.3.2 I3 | A firm to which this section applies (see ®SUP 3.1) must:
(1) appoint an auditor;

(2) notify the appropriate regulator, without delay, on the form in
M SUP 15 Ann 3 (Notification to amend firm details form), in accordance
with the instructions on the form, when it is aware that a vacancy in
the office of auditor will arise or has arisen, giving the reason for the
vacancy;

(3) appoint an auditor to fill any vacancy in the office of auditor which
has arisen;

(4) ensure that the replacement auditor can take up office at the time
the vacancy arises or as soon as reasonably practicable after that; and

(5) notify the appropriate regulator of the appointment of an auditor,
on the form in W SUP 15 Ann 3 (Notification to amend firm details
form), in accordance with the instructions on the form, advising the
appropriate regulator of the name and business address of the
auditor appointed and the date from which the appointment has
effect.

3.3.3A B SUP 3.3.2R applies to every firm to which this section applies. That includes
a firm which is under an obligation to appoint an auditor under an
enactment other than the Act, such as the |Companies Act 1985|or the
[Companies Act 2006,|as appropriate. Such a firm is expected to wish to have
a single auditor who is appointed to fulfil both obligations. mSUP3.3.2R is
made underof the Act (The FCA's general rules), in relation to
such firms, and under section 340(1) (Appointment) in relation to other
firms.

3.3.4 D]| [deleted]
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SUP 3 : Auditors Section 3.3 : Appointment of auditors

3.3.5 | [deleted]
3.3.6 [deleted]

Appointment by the appropriate regulator

3.3.7 R| (1) Paragraph (2) applies to a firm which is not under an obligation to
appoint an auditor imposed by an enactment other than the Act.

(2) If a firm fails to appoint an auditor within 28 days of a vacancy
arising, the appropriate regulator may appoint an auditor for it on
the following terms:

(a) the auditor to be remunerated by the firm on the basis agreed
between the auditor and firm or, in the absence of agreement,
on a reasonable basis; and

(b) the auditor to hold office until he resigns or the firm appoints
another auditor.

3.3.9 B SUP 3.3.7R allows but does not require the appropriate regulator to appoint
an auditor if the firm has failed to do so within the 28 day period. When it
considers whether to use this power, the appropriate regulator will take into
account the likely delay until the firm can make an appointment and the
urgency of any pending duties of the appointed auditor.

3.3.10 E A firm must comply with and is bound by the terms on which an auditor has
been appointed by the appropriate requlator, whether under mSUP 3.3.7R,
the [Building Societies Act 1986|or the|FriendIy Societies Act 195'
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SUP 3 : Auditors

Section 3.4 : Auditors' qualifications

3.4.1

3.4.2

3.4.4

3.4.5

3.4 Auditors' qualifications

Purpose

The appropriate regulator is concerned to ensure that the auditor of a firm
has the necessary skill and experience to audit the business of the firm to
which he has been appointed. This section sets out the appropriate
regulator's rules and guidance aimed at achieving this.

Qualifications

Before a firm, to which mSUP 3.3.2R applies, appoints an auditor, it must take
reasonable steps to ensure that the auditor has the required skill, resources

and experience to perform his functions under the regulatory system and
that the auditor:

(1) is eligible for appointment as an auditor under|Part Iljof the
Companies Act 1989 or[Part Il of the|Companies (Northern Ireland)|
Order 1990|(Eligibility for appointment) where applicable, otherwise

Chapters 1, 2 and 6 of |Part 42|of the Companies Act 2006 ; or

(2) if appointed under an obligation in another enactment, is eligible for
appointment as an auditor under that enactment; or

(3) in the case of an overseas firm, is eligible for appointment as an
auditor under any applicable equivalent laws of that country or
territory.

An auditor which a firm proposes to appoint should have skills, resources
and experience commensurate with the nature, scale and complexity of the
firm's business and the requirements and standards under the regulatory
system to which it is subject. A firm should have regard to whether its
proposed auditor has expertise in the relevant requirements and standards
(which may involve access to UK expertise) and possesses or has access to
appropriate specialist skill, for example actuarial expertise in carrying out
audits of insurance companies or friendly societies where appropriate. The
firm should seek confirmation of this from the auditor concerned as
appropriate.

Disqualified auditors

A firm must not appoint as auditor a person who is disqualified under Part
XXII of the Act (Auditors and Actuaries) from acting as an auditor either for
that firm or for a relevant class of firm.
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SUP 3 : Auditors Section 3.4 : Auditors' qualifications

3.4.6 If it appears to the appropriate regulator that an auditor of a firm has failed
to comply with a duty imposed on him under the Act, it may have the power
to and may disqualify him under section 345 or 345A, respectively, of the
Act. A list of persons who are disqualified may be found on the FCA's
website { www.fca.org.uk).

Requests for information on qualifications by the appropriate
regulator

3.4.7 E A firm must take reasonable steps to ensure that an auditor, which it is
planning to appoint or has appointed, provides information to the
appropriate regulator about the auditor's qualifications, skills, experience
and independence in accordance with the reasonable requests of the
appropriate regulator.

3.4.8 To enable it to assess the ability of an auditor to audit a firm, the
appropriate regulator may seek information about the auditor's relevant
experience and skill. The appropriate regulator will normally seek
information by letter from an auditor who has not previously audited any
firm. The firm should instruct the auditor to reply fully to the letter (and
should not appoint an auditor who does not reply to the appropriate
regulator). The appropriate regulator may also seek further information on a
continuing basis from the auditor of a firm (see also the auditor's duty to
cooperate under M SUP 3.8.2 R).
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SUP 3 : Auditors

Section 3.5 : Auditors' independence

3.5.1

3.5.2

3.5.3

3.5.4

3.5 Auditors' independence

Purpose

If an auditor is to carry out his duties properly, he needs to be independent
of the firm he is auditing, so that he is not subject to conflicts of interest.

Many firms are also subject to requirements under the|Companies Act 1989,
or the[Companies Act 2006,|the|Building Societies Act 1986|or the

|Societies Act 1992| on auditor's independence.

Independence

A firm must take reasonable steps to ensure that the auditor which it
appoints is independent of the firm.

If a firm becomes aware at any time that its auditor is not independent of
the firm, it must take reasonable steps to ensure that it has an auditor
independent of the firm. The firm must notify the FCA and the PRA (if it is a
PRA-authorised firm) or the FCA (in all other cases) if independence is not
achieved within a reasonable time.

The appropriate regulator will regard an auditor as independent if his
appointment or retention does not breach the ethical guidance in current
issue from the auditor's recognised supervisory body on the appointment of
an auditor in circumstances which could give rise to conflicts of interest.
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SUP 3 : Auditors Section 3.6 : Firms' cooperation with their
auditors

3.6 Firms' cooperation with their
auditors

3.6.1 E A firm must cooperate with its auditor in the discharge of his duties under
this chapter.

3.6.2 In complying with mSUP3.6.1R, a firm should give a right of access at all
times to the firm's accounting and other records, in whatever form they are
held, and documents relating to its business. A firm should allow its auditor
to copy documents or other material on the premises of the firm and to
remove copies or hold them elsewhere, or give him such copies on request.

3.6.3 Section 341|of the Act (Access to books etc.) provides that an auditor of a

firm appointed under M SUP 3.3.2R:

(1) has a right of access at all times to the firm's books, accounts and
vouchers; and

(2) is entitled to require from the firm's officers such information and
explanations as he reasonably considers necessary for the
performance of his duties as auditor.

3.6.4 Section 389A|of the Companies Act 1985 where applicable, otherwise
sections 499 andmof the Companies Act 2006, [section 79|of the Building

Societies Act 1986 and|section 75| of the Friendly Societies Act 1992 give

similar rights to auditors of companies, building societies and friendly

societies respectively.

3.6.5 Section 413 (Protected items), under which no person may be required under
the Act to produce, disclose or permit the inspection of protected items, is
relevant to mSUP 3.6.1R and M SUP 3.6.3G.

Access and cooperation: appointed representatives, material

3.6.6 In complying with mSUP3.6.1R, a firm should take reasonable steps to ensure
that each of its appointed representatives or, where applicable, tied agents
gives the firm's auditor the same rights of access to the books, accounts and
vouchers of the appointed representative or tied agent and entitlement to
information and explanations from the appointed representative's or tied
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SUP 3 : Auditors

Section 3.6 : Firms' cooperation with their
auditors

3.6.7

3.6.8

3.6.9

agent's officers as are given in respect of the firm by|section 341|of the Act
(see also W SUP 12.5.5R (3)).

In complying with mSUP3.6.1R, a firm should take reasonable steps to ensure
that each of its suppliers under a material outsourcing arrangement gives
the firm's auditor the same rights of access to the books, accounts and
vouchers of the firm held by the supplier, and entitlement to information
and explanations from the supplier's officers as are given in respect of the

firm by of the Act.

In complying with mSUP3.6.1R, a firm should take reasonable steps to ensure
that all its employees cooperate with its auditor in the discharge of his duties
under this chapter.

Provision of false or misleading information to auditors

Firms and their officers, managers and controllers are reminded that, under
|section 346|of the Act (Provision of false or misleading information to
auditor or actuary), knowingly or recklessly giving false information to an
auditor appointed under M SUP 3.3.2 R constitutes an offence in certain
circumstances, which could render them liable to prosecution. This applies
even when an auditor is also appointed under an obligation in another
enactment.
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SUP 3 : Auditors Section 3.7 - Notification of matters raised
by auditor

3.7 Notification of matters raised by

auditor
3.7.1 [deleted]
Notification | e,
3.7.2 A firm should consider whether it should notify the FCA and the PRA (if it is

a PRA-authorised firm) or the FCA (in all other cases) under Principle 11 if:

(1) the firm expects or knows its auditor will qualify his report on the
audited annual financial statements or add an explanatory
paragraph; or

(2) the firm receives a written communication from its auditor
commenting on internal controls (see also M SUP 15.3).

3.7.3 [deleted]
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SUP 3 : Auditors Section 3.8 : Rights and duties of auditors

3.8 Rights and duties of auditors

Purpose

3.8.1 The auditor of a firm has various rights and duties to obtain information
from the firm and both to enable and to require him to pass information to
the appropriate regulator in specified circumstances. This section imposes or
gives guidance on those rights and duties.

Cooperation with the appropriate regulator

3.8.2 E An auditor of a firm must cooperate with the appropriate regulator in the
discharge of its functions under the Act.

3.8.3 The appropriate regulator may ask the auditor to attend meetings and to
supply it with information about the firm. In complying with B SUP 3.8.2R,
the auditor should attend such meetings as the appropriate regulator
requests and supply it with any information the appropriate requlator may
reasonably request about the firm to enable the appropriate requlator to
discharge its functions under the Act.

3.8.4 I3 | An auditor of a firm must give any skilled person appointed by the firm or

appointed by the appropriate requlator all assistance that person reasonably
requires (see MSUP5 andlsection 166(5)|of the Act (Reports by skilled
persons)).

Auditor's independence

3.8.5 I3 | An auditor of a firm must be independent of the firm in performing his
duties in respect of that firm.

3.8.6 3| An auditor of a firm must take reasonable steps to satisfy himself that he is
free from any conflict of interest in respect of that firm from which bias may
reasonably be inferred. He must take appropriate action where this is not
the case.

3.8.7 B SUP3.5.4 G explains that an auditor whose appointment does not breach
the ethical guidance in current issue from the auditor's recognised

supervisory body will be regarded as independent by the appropriate
regulator.
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SUP 3 : Auditors Section 3.8 : Rights and duties of auditors

Auditors' rights to information

3.8.8 B SUP 3.6.1R requires a firm to cooperate with its auditor. mSUP 3.6.3 G refers
to the rights to information which an auditor is granted by the Act.
M SUP 3.6.4 G refers to similar rights granted by t_he|Comganies Act 1985]or

where applicable, the|Companies Act 2006} the [Building Societies Act 1986|
and theFriendly Societies Act 1992]

Communication between the appropriate regulator, the firm
and the auditor

3.8.9 Within the legal constraints that apply, the appropriate regulator may pass
on to an auditor any information which it considers relevant to his function.
An auditor is bound by the confidentiality provisions set out in Part XXIlI of
the Act (Public record, disclosure of information and cooperation) in respect
of confidential information he receives from the appropriate requlator. An
auditor may not pass on such confidential information without lawful
authority, for example if an exception applies under the[Financial Services|
and Markets Act 2000 (Disclosure of Confidential Information) Regulations|
2001|(SI 2001/2188) or with the consent of the person from whom that
information was received and (if different) to whom the information relates.

Auditors' statutory duty to report

3.8.10 (1) Auditors are subject to regulations made by the Treasury under
|sections 342(5)|and 343(5)|of the Act (Information given by auditor or
actuary to a regulator). Section 343 and the regulations also apply to
an auditor of an authorised person in his capacity as an auditor of a
person who has close links with the authorised person.

(2) These regulations oblige auditors to report certain matters to the
appropriate regulator.|Sections 342(3)|and |343(3) of the Act provide
that an auditor does not contravene any duty by giving information
or expressing an opinion to the appropriate reqgulator, if he is acting
in good faith and he reasonably believes that the information or
opinion is relevant to any functions of the appropriate regulator.
These provisions continue to have effect after the end of the
auditor's term of appointment.

In relation to Lloyd's, an effect of the insurance market direction set
out at mSUP3.1.13 D is that |sections 342(5)|and |343(5)| of the Act
(Information given by an auditor or actuary to a regulator) apply also
to auditors appointed to report on the insurance business of
members.

Termination of term of office, disqualification

3.8.11 E An auditor must notify the appropriate regulator without delay if he:
(1) is removed from office by a firm; or
(2) resigns before his term of office expires; or

(3) is not re-appointed by a firm.
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SUP 3 : Auditors

Section 3.8 : Rights and duties of auditors

3.8.12 E If an auditor ceases to be, or is formally notified that he will cease to be, the
auditor of a firm, he must notify the appropriate regulator without delay:
(1) of any matter connected with his so ceasing which he thinks ought to
be drawn to the appropriate regulator's attention; or
(2) that there is no such matter.

3.8.13 [ [deleted]
3.8.14 [deleted]
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SUP 3 : Auditors Section 3.10 : Duties of auditors: notification

and report on client assets

3.10.1 R]

3.10.2 R]

3.10.3 R]

3.10.4 [

3.10.4A [

3.10 Duties of auditors: notification and
report on client assets

[deleted]

An auditor of an authorised professional firm need not report under this
section in relation to that firm's compliance with the client money rules in
the client money chapteror the debt management client money rules if:

(1) that firm is regulated by:
(a) the Law Society (England and Wales); or
(b) the Law Society of Scotland; or

(c) the Law Society of Northern Ireland; and

(2) that firm is subject to the rules of its designated professional body as
specified in W CASS 7.10.28R (2) or W CASS 11.1.6 R (2) with respect to its
regulated activities.

B SUP 3.10.5 R(3) does not apply to an auditor of a lead regulated firm.
[deleted]

An auditor of a firm must submit a client assets report addressed to the FCA
which:

(1) (a) states the matters set out in mSUP3.10.5R; and

(b) specifies the matters to which mSUP3.10.9R and mSUP3.10.9AR
refer; or

(2) if the firm claims not to hold client money or custody assets, states
whether anything has come to the auditor's attention that causes him
to believe that the firm held client money or custody assets during
the period covered by the report.

(1) For the purpose of MSUP3.10.4R (1), an auditor must ensure that the
report is prepared in accordance with the terms of a reasonable
assurance engagement.
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SUP 3 : Auditors

Section 3.10 : Duties of auditors: notification
and report on client assets

3.10.5

3.105A [

3.10.5B

(2) For the purpose of mSUP3.10.4R (2), an auditor must ensure that the

report is prepared in accordance with the terms of a limited assurance
engagement.

Client assets report

Whether in the auditor's opinion

(1

(2)

3)

(4)

the firm has maintained systems adequate to enable it
to comply with the custody rules (except CASS6.7), the
collateral rules, the client money rules (except CASS 5.2),
the debt management client money rules, the claims
management client money rules and the mandate rules
throughout the period ;

the firm was in compliance with the custody rules (ex-
cept CASS 6.7), the collateral rules, the client money rules
(except CASS 5.2), the debt management client money
rules, the claims management client money rules and
the mandate rules, at the date as at which the report
has been made;

in the case of an investment management firm, personal
investment firm, a UCITS firm, securities and futures
firm, firm acting as trustee or depositary of an AIF, firm
acting as trustee or depositary of a UK UCITS or a MIFID-
PRU investment firm, when a subsidiary of the firm is
during the period a nominee company in whose name
custody assets of the firm are registered during the
period, that nominee company has maintained through-
out the period systems for the custody, identification
and control of custody assets which:

(a) were adequate; and

(b) included reconciliations at appropriate inter-
vals between the records maintained (whether
by the firm or the nominee company) and
statements or confirmations from custodians
or from the person who maintained the record
of legal entitlement; and

if there has been a secondary pooling event during the
period, the firm has complied with the rules in CASS 5.6
and CASS 7A (Client money distribution), CASS 11.13 (debt
management client money distribution rules) and CASS
13.11 (claims management client money distribution
rules) in relation to that pooling event.

In relation to a client assets report provided in accordance with B SUP 3.10.4R,
an auditor must ensure that it:

(1)
(2)

is submitted in the form prescribed by ®SUP 3 Annex 1R; and

is signed on behalf of the audit firm by the individual with primary
responsibility for a firm's client assets report and in that individual’s
own name.

B SUP3.10.4 R provides that an auditor must ensure that a client assets report
is prepared in accordance with the terms of, as the case may be, a
reasonable assurance engagement or a limited assurance engagement.
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3.10.5¢ [
3.106 [
3107 [

3.10.7A

3.108 [

3.10.8A [

However, the FCA also expects an auditor to have regard, where relevant, to
material published by the Financial Reporting Council that deals specifically
with the client assets report which the auditor is required to submit to the
FCA. In the FCA's view, a client assets report that is prepared in accordance
with that material is likely to comply with mSUP3.10.4R and mSUP3.10.5R
where that report is prepared for a firm within the scope of the material in
question.

(1) An auditor must ensure that the information provided to it by a firm
in accordance with mSUP3.11.1 G is included in the client assets report.

(2) If by the date at which the report is due for submission in accordance
with mSUP 3.10.7R or mSUP 3.10.8AR an auditor has not received the
information prescribed in MSUP3.11.1 G it must submit the report
without that information, together with an explanation for its
absence.

Client assets report: period covered

The period covered by a report under B SUP 3.10.4R must end not more than
53 weeks after the period covered by the previous report on such matters,
or, if none, after the firm is authorised or becomes subject to mSUP3.11 and
its auditor becomes subject to mSUP 3.10.

Client assets report: timing of submission

An auditor must deliver a client assets report under BSUP 3.10.4R to the FCA
within four months from the end of each period covered, unless it is the
auditor of a firm falling within category (10) of mSUP3.1.2R.

[Note: article 8 of the MiFID Delegated Directive]

[deleted]

(1) If an auditor expects that it will fail to comply with mSUP3.10.7R, it
must no later than the end of the four month period in question:

(a) notify the FCA that it expects that it will be unable to deliver a
client assets report by the end of that period; and

(b) ensure that the notification in (a) is accompanied by a full
account of the reasons for its expected failure to comply with
B SUP3.10.7R.
(2) If an auditor fails to comply with mSUP 3.10.7 R, it must promptly:
(a) notify the FCA of that failure; and

(b) ensure that the notification in (a) is accompanied by a full
account of the reasons for its failure to comply with B SUP 3.10.7R.

The auditor of a firm falling within category (10) of mSUP 3.1.2 R must deliver
a report under mSUP3.10.4R:
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and report on client assets

3 3.10.8B

3.10.8C

3.10.8D

3.10.9

3.10.9A

3.10.9B

(1) to the firm so as to be received within four months of the end of
each period covered; and

(2) to the FCA upon request within six years of the end of the period
covered.

The rights and duties of auditors are set out in mSUP 3.8 (Rights and duties of
all auditors) and mSUP 3.10 (Duties of auditors: notification and report on
client assets). mSUP 3.8.10 G also refers to the auditor's statutory duty to
report certain matters to the FCA imposed by regulations made by the
Treasury under|sections 342(5)|and 343(5)|o1c the Act (information given by
auditor or actuary to a regulator). An auditor should bear these rights and
duties in mind when carrying out client asset report work, including whether
anything should be notified to the FCA immediately.

It is the responsibility of an insurance intermediary's senior management to
determine, on a continuing basis, whether the firm is an exempt insurance
intermediary for the purposes of this requirement and to appoint an auditor
if management determines the firm is no longer exempt. B SUP 3.7 (amplified
by m SUP 15) sets out what a firm should consider when deciding whether it
should notify the FCA of matters raised by its auditor.

An auditor must:

(1) deliver to a firm a draft of its client assets report such that the firm
has an adequate period of time to consider the auditor’s findings and
to provide the auditor with comments of the kind to which
B SUP3.11.1 G refers; and

(2) unless it is the auditor of a firm falling within category (10) of
B SUP 3.1.2 R, deliver to the firm a copy of the final report at the same
time as it delivers that report to the FCA in accordance with
B SUP3.10.7R.

Client assets report: requirements not met or inability to form
ORI O e
If the client assets report under M SUP 3.10.4 R states that one or more of the
applicable requirements described in B SUP 3.10.5R(1) to M (4) has or have not
been met, the auditor must specify in the report each of those requirements
and the respects in which it has or they have not been met.

(1) Whether or not an auditor concludes that one or more of the
requirements specified in MSUP 3.10.5R (1) to M (4) has or have been
met, the auditor must ensure that the client assets report identifies
each individual rule in respect of which a breach has been identified.

(2) If an auditor does not identify a breach of any individual rule, it must

include a statement to that effect in the client assets report.

For the purpose of MSUP 3.10.9R and W SUP 3.10.9AR, an auditor must ensure
that the information prescribed under those rules is submitted using,
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respectively, Part 1 (Auditor’s Opinion) and Part 2 (Breaches Schedule) of
M SUP 3 Annex 1R.

3.10.9C (1) The FCA expects that the list of breaches will include every breach of
a rule in CASS insofar as that rule is within the scope of the client
assets report and is identified in the course of the auditor’s review of
the period covered by the report, whether identified by the auditor
or disclosed to it by the firm, or by any third party.

(2) For the purpose of determining whether to qualify its opinion or
express an adverse opinion, the FCA would expect an auditor to
exercise its professional judgment as to the significance of a rule
breach, as well as to its context, duration and incidence of repetition.
The FCA would expect an auditor to consider the aggregate effect of
any breaches when judging whether a firm had failed to comply with
the requirements described in mSUP3.10.5R (1) to M (4).

3.10.10 [/ If an auditor is unable to form an opinion as to whether one or more of the
applicable requirements described in mSUP 3.10.5R have been met, the
auditor must specify in the report under B SUP 3.10.4R those requirements
and the reasons why the auditor has been unable to form an opinion.

3.10.11 [deleted]

Method of submission of reports

3.10.12 E An auditor of a firm must submit a report under BSUP 3.10.4R in accordance
with the rules in mSUP 16.3.6 R to M SUP 16.3.13R as if those rules applied
directly to the auditor.

Service of Notice Regulations

3.10.13 The[Financial Services and Markets Act 2000 (Service of Notices) Regulations|
|2001|(SI 2001/1420) contain provisions relating to the service of documents
on the FCA. They do not apply to reports required by B SUP 3.10 because of
the specific provisions in B SUP 3.10.12R.
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Section 3.11 : Review of auditor’s client
assets report

3.11.1

3.11.2

3.11.3

3.11.4

3.11 Review of auditor’s client assets
report

A firm should ensure that:

(1) it considers the draft client assets report provided to the firm by its
auditor in accordance with B SUP 3.10.8DR (1) in order to provide an
explanation of:

(a) the circumstances that gave rise to each of the breaches
identified in the draft report; and

(b) any remedial actions that it has undertaken or plans to undertake
to correct those breaches; and

(2) the explanation provided in accordance with (1):

(a) is submitted to its auditor in a timely fashion and in any event
before the auditor is required to deliver a report to the FCA in
accordance with B SUP 3.10.7 R or to the firm in accordance with
M SUP3.10.8AR as the case may be; and

(b) is recorded in the relevant field in the draft report submitted to it
by its auditor.

A firm must ensure that the final client assets report delivered to it in
accordance with mSUP 3.10.8A R or W SUP 3.10.8DR (2) is reported to that firm's
governing body.

The FCA expects a firm to use the client assets report as a tool to evaluate
the effectiveness of the systems that it has in place for the purpose of
complying with requirements to which mSUP 3.10.5R refers. Accordingly, a
firm should ensure that the report is integrated into its risk management
framework and decision-making.

W SUP 3.4.2 R provides that a firm must take reasonable steps to ensure that its
auditor has the required skill, resources and experience to perform its
functions. The FCA expects a firm to keep under review the adequacy of the
skill, resources and experience of its auditor and should critically assess the
content of the client assets report as part of that ongoing review.

SUP 3/26

www.handbook.fca.org.uk B Release 42 @ Dec 2024



SUP 3 : Auditors Annex 1

SUP 3 Annex 1

Auditor’s client assets report -|SUP 3 Annex 1|
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SUP 4 : Actuaries Section 4.1 : Application

4.1 Application

4.1.1 E This chapter applies to:

(1) every firm within a category listed in column (1) of the table in
B SUP4.1.3R; and

(2) every actuary appointed under this chapter;

in accordance with column (2) of that table.

4.1.2 This chapter applies to long-term insurers (including friendly societies) and
other friendly societies and to the Society of Lloyd's and managing agents at
Lloyd's. This chapter does not apply to actuaries advising the auditors of
long-term insurers as they are not appointed to act on behalf of the firm.

4.1.2A This chapter applies in part to a Solvency Il firm where it appoints an actuary.
This will be in particular with regard to the with-profits actuary function but
also where an external actuary is appointed to perform tasks of the actuarial
function of a Solvency Il firm, under PRA Rulebook: Solvency Il Firms:
Actuaries. More generally, this chapter applies to a Solvency Il firm which
chooses to appoint an actuary to fulfil the requirements under rule 6.1 of
PRA Rulebook: Solvency Il firms: Conditions Governing Business to provide
for an actuarial function.

4.1.3 I3 | Applicable sections
(1) A long-term insurer, other than: SUP 4.1, SUP 4.2, SUP 4.3 and
(a) a registered friendly society P
which is a non-directive
friendly society;
(b) an incorporated friendly soci-
ety that is a flat rate benefits
business friendly society; and
() [deleted]
(d) a Solvency Il firm (for which
see (5) below).
(2) A friendly society, other than a SUP 4.1, SUP4.2, SUP 4.4 and
friendly society within (1) or (5). SUP4.5
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3) [deleted]
(4) [deleted]

(5) A Solvency Il firm which does any of SUP4.1, SUP4.2, SUP 4.3, SUP
the following: 4.4 and SUP 4.5 except that:

(a) appoints an actuary to fulfil

the actuarial function for SUP4.3.8G to SUP4.3.10G do

the purposes of rule 6 of the Ot apply' to (a) and (b) in

PRA Rulebook: Solvency II column 2; and 4
firms: Conditions Governing

Business: SUP4.3.13R to SUP4.3.15G,

- and SUP4.4.6 R do not apply
(b) appoints an external actuary

in accordance with PRA Rule-
book: Solvency Il Firms:
Actuaries;

(c) appoints a with-profits
actuary.
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Section 4.2 : Purpose

4.2.1

4.2.2

4.2.3

4.2 Purpose

of the Act gives the PRA power to make rules requiring an
authorised person, or an authorised person falling into a specified class, to
appoint an actuary. The PRA has exercised its power to make such rules in
PRA Rulebook: Solvency Il firms: Actuaries; and PRA Rulebook: Non-Solvency
Il firms:_Actuarial Requirements. The rule-making powers of the PRA and FCA
underlsection 340|of the Act also extend to an actuary's duties.

This chapter defines the relationship between firms and their actuaries and
clarifies the role which actuaries play in the appropriate regulator's
monitoring of firms' compliance with the requirements and standards under
the regulatory system. The chapter sets out rules and guidance on the
appointment of actuaries, and the termination of their term of office, as well
as setting out their respective rights and duties. The purpose of the chapter
is to ensure that:

(1) long-term insurers (other than certain friendly societies and Solvency
Il firms) have access to adequate actuarial advice, both in valuing
their liabilities to policyholders and in exercising discretion affecting
the interests of their with-profits policyholders; and

(2) other friendly societies (other than Solvency Il firms) carrying on
insurance business (and which have traditionally relied upon actuarial
expertise) employ or use an actuary of appropriate seniority and
experience to evaluate the liabilities of that business; and

(3) where Solvency Il firms appoint, employ or use an actuary, certain
appropriate safeguards are in place.

The functions described by B SUP 4.2.2 G (1) are performed by one or more
actuaries who are required to hold office continuously and must be
approved persons. Solvency Il firms are required to have an actuarial
function. Solvency Il firms are not required to appoint an external actuary to
fulfil the actuarial function for the purposes of rule 6 of the PRA Rulebook:
Solvency Il firms: Conditions Governing Business, but they must do so if they
do not have the internal capability (see PRA Rulebook: Solvency Il Firms:
Actuaries). Whoever has responsibility for the actuarial function (whether
internal or external) will need to be approved by the PRA as a Chief Actuary.
Solvency Il firms carrying on with-profits business are required to appoint a
qualified with-profits actuary (whether internal or external). Whoever has
responsibility for advising the governing body of the firm on the exercise of
discretion affecting the firm's with-profits business will need to be approved
by the PRA as a With-Profits Actuary. The principal duty of an actuary
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Section 4.2 :

Purpose

4.2.4

4.2.5

4.2.6

appointed to perform these functions is to advise the firm (see mSUP4.3.13R
to M SUP 4.3.18 G for the rights and duties of such an actuary).

The function described by mSUP 4.2.2 G (2) is performed by an appropriate
actuary who is appointed to prepare the triennial investigation and interim
certificate or statement required by /IPRU(FSOC) 5.2(1) (see mSUP 4.4.6 R and
M SUP4.5.12G to M SUP 4.5.14 G for the rights and duties of an appropriate
actuary).

Actuaries act as a valuable source of information to the appropriate
regulator in carrying out its functions. For example, in determining whether
a firm satisfies the threshold conditions, the appropriate regulator has
regard to whether the firm has appointed an actuary (or some other person
with responsibility for the actuarial function required by rule 6 of the PRA
Rulebook: Solvency Il firms: Conditions Governing Business) with sufficient
experience in the areas of business to be conducted by the firm.

In making appointments under this chapter and in allocating duties to
actuaries, firms are reminded of their obligation under mSYSC2.1.1R or rule
2.2(2) of the PRA Rulebook: Solvency Il firms: Conditions Governing Business
to maintain a clear and appropriate apportionment of significant
responsibilities so that it is clear who has which of those responsibilities and
that the business and affairs of the firm can be adequately monitored and
controlled by the directors, relevant senior managers and governing body of
the firm.
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4.3 Appointment of actuaries

Appointment by firms

4.3.2 [deleted]

Actuaries' qualifications

4.3.8 The FCA is concerned to ensure that every actuary appointed by a firm under
PRA rules made underof the Act or for the purposes of PRA
Rulebook: Solvency Il firms: Conditions Governing Business, 6, has the
necessary skill and experience to provide the firm with appropriate actuarial
advice from a conduct perspective. MSUP4.3.9R to MSUP 4.3.10 G set out the
FCA’s rules and guidance aimed at achieving this.

4.3.9 I3 | Before a firm applies for approval of the person it proposes to appoint as an

actuary under PRA rules made under|section 340|of the Act, or for the
purposes of PRA Rulebook: Solvency Il firms: Conditions Governing Business,
6, it must take reasonable steps to ensure that the actuary:

(1) has the required skill and experience to perform his functions under
the regulatory system; and

(2) is a Fellow of the Institute of Actuaries or of the Faculty of Actuaries.

4.3.10 To comply with B SUP4.3.9R and Principle 3, before an actuary takes up his
appointment the firm should ensure that the actuary:
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4.3.11 R|
4.3.12
43.12A 4
4.3.12B
4313 [Jd

(1) has skills and experience appropriate to the nature, scale and
complexity of the firm's business and the requirements and standards
under the regulatory system to which it is subject; and

(2) has adequate qualifications and experience, which includes holding
an appropriate practising certificate under the rules of the Institute of
Actuaries or the Faculty of Actuaries;

and seek confirmation of these from the actuary, or the actuary's current and
previous employers, as appropriate.

Disqualified actuaries

A firm must not appoint under PRA rules made underof the Act
or for the purposes of rule 6.1 of the PRA Rulebook: Solvency Il firms:
Conditions Governing Business, an actuary who is disqualified by the FCA
under of the Act (Disciplinary measures: FCA) or the PRA under
of the Act (Disciplinary measures: PRA) from acting as an
actuary either for that firm or for a relevant class of firm.

If it appears to the FCA that an actuary has failed to comply with a duty
imposed on him under the Act, it has the power to and may disqualify him
under section 345 of the Act. A list of actuaries who are disqualified may be
found on the FCA website (http://www.fca.org.uk).

Conflicts of interest

A firm must take reasonable steps to ensure that an actuary who is to be, or
has been, appointed under PRA rules made under|section 340|of the Act, or
for the purposes of PRA Rulebook: Solvency Il firms: Conditions Governing
Business, 6:

(1) does not perform the function of chairman or chief executive of the
firm, or does not, if he is to perform the with-profits actuary
function, become a member of the firm's governing body, and

(2) does not perform any other function on behalf of the firm which
could give rise to a significant conflict of interest.

Both the actuarial function and the with-profits actuary function may be
performed by employees of the firm or by external consultants, and
performing other functions on behalf of the firm will not necessarily give rise
to a significant conflict of interest. However, being a director, or a senior
manager responsible, say, for sales or marketing in a firm (or for finance in a
proprietary firm), is likely to give rise to a significant conflict of interest for
an actuary performing the with-profits actuary function. He nevertheless
retains direct access to the firm's governing body under B SUP 4.3.17 R (2).

The actuarial function

An actuary appointed to perform the actuarial function must, in respect of
those classes of the firm's long-term insurance business which are covered by
his appointment:
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4.3.14

(1) advise the firm's management, at the level of seniority that is
reasonably appropriate, on the risks the firm runs in so far as they
may have a material impact on the firm's ability to meet liabilities to
policyholders in respect of long-term insurance contracts as they fall
due and on the capital needed to support the business, including
regulatory capital requirements;

(2) monitor those risks and inform the firm's management, at the level of
seniority that is reasonably appropriate, if he has any material
concerns or good reason to believe that the firm:

(a) is not meeting liabilities to policyholders under long-term
insurance contracts as they fall due, or may not be doing so, or
might not have done so, or might, in reasonably foreseeable
circumstances, not do so;

(b) is, or may be, effecting new long-term insurance contracts on
terms under which the resulting income earned is insufficient,
under reasonable actuarial methods and assumptions, and taking
into account the other financial resources that are available for
the purpose, to enable the firm to meet its liabilities to
policyholders as they fall due (including reasonable bonus
expectations);

(c) does not, or may not, have sufficient financial resources to meet
liabilities to policyholders as they fall due (including reasonable
bonus expectations) and the capital needed to support the
business, including regulatory capital requirements or, if the firm
currently has sufficient resources, might, in reasonably
foreseeable circumstances, not continue to have them;

(3) advise the firm's governing body on the methods and assumptions to
be used for the actuarial investigations and reports of the
appropriate actuary required by the PRA Rulebook;

(4) perform those investigations and calculations in (3), in accordance
with the methods and assumptions determined by the firm's
governing body;

(5) report to the firm's governing body on the results of those
investigations and calculations in (3); and

(6) in the case of a friendly society to which this section applies, perform
the functions of the appropriate actuary under section 87 (Actuary's
report as to margin of solvency) of the[Friendly Societies Act 1992}

The PRA Rulebook requires firms to which this section applies to cause an
investigation to be made at least yearly by the actuary or actuaries
appointed to perform the actuarial function, and to report on the result of
that investigation. The firm is responsible for the methods and assumptions
used to determine the liabilities attributable to its long-term insurance
business. The obligation on friendly societies to obtain a report from the
‘appropriate actuary' under of the Friendly Societies Act 1992
applies to a friendly society which is to receive a transfer of engagements

under section 86 (transfer of engagements to or by a friendly society). The
‘appropriate actuary' in this context is the actuary appointed to
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perform the actuarial function, rather than the appropriate actuary under
M SUP 4.4 (Appropriate actuaries).

4.3.15 B SUP4.3.13R is not intended to be exhaustive of the professional advice that
a firm should take whether from an actuary appointed under this chapter or
from any other actuary acting for the firm. Firms should consider what
systems and controls are needed to ensure that they obtain appropriate
professional advice on financial and risk analysis; for example:

(1) risk identification, quantification and monitoring;

(2) stress and scenario testing;

(3) ongoing financial conditions;

(4) financial projections for business planning;

(5) investment strategy and asset-liability matching;
(6) individual capital assessment;

(7) pricing of business, including unit pricing;

(8) variation of any charges for benefits or expenses;
(9) discretionary surrender charges; and

(10) adequacy of reinsurance protection.

The with-profits actuary function

4.3.16

43.16A | An actuary appointed to perform the with-profits actuary function must:

(1) advise the firm's management, at the level of seniority that is
reasonably appropriate, on key aspects of the discretion to be
exercised affecting those classes of the with-profits business of the
firm in respect of which he has been appointed;

(2) [deleted]

(2A) where the firm is a Solvency Il firm, advise the firm's governing body
as to whether the assumptions used to calculate the future
discretionary benefits within the technical provisions are consistent
with the firm's PPFM in respect of those classes of the firm's with-
profits business;

(3) at least once a year, report to the firm's governing body on key
aspects (including those aspects of the firm's application of its
Principles and Practices of Financial Management on which the advice
described in (1) has been given) of the discretion exercised in respect
of the period covered by his report affecting those classes of with-
profits business of the firm;
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(4) in respect of each financial year, make a written report addressed to
the relevant classes of the firm's with-profits policyholders, to
accompany the firm's annual report under B COBS 20.4.7R as to
whether, in his opinion and based on the information and
explanations provided to him by the firm, and taking into account
where relevant the rules and guidance in B COBS 20, the annual report
and the discretion exercised by the firm in respect of the period
covered by the report may be regarded as taking, or having taken,
the interests of the relevant classes of the firm's with-profits
policyholders into account in a reasonable and proportionate manner;

(5) request from the firm such information and explanations as he
reasonably considers necessary to enable him properly to perform the
duties in (1) to (4);

(6) advise the firm as to the data and systems that he reasonably
considers necessary to be kept and maintained to provide the duties
in (5); and

(7) in the case of a friendly society to which this section applies, perform
the function of appropriate actuary under section 12 (Reinsurance) of
the|Frien<ij Societies Act 1992|or section 23A (Reinsurance) of the
[Friendly Societies Act 1974]as applicable, in respect of those classes of
its with-profits business covered by his appointment.

(8) advise on any actuarial investigation required to determine the with-
profits-fund surplus.

4.3.16B In advising or reporting on the exercise of discretion, an actuary performing
the with-profits actuary function should cover the implications for the fair
treatment of the relevant classes of the firm's with-profits policyholders. His
opinion on any communication or report to them should also take into
account their information needs and the extent to which the communication
or report may be regarded as clear, fair and not misleading. Aspects of the
business that should normally be included are:

(1) bonus rates to be applied to policies at maturity or on the death of a
policyholder, or when calculating the annual bonus;

(2) investment policy in the light of product descriptions disclosed to
customers;

(3) surrender value methodology (including market value adjusters);

(4) new business plans and premium rates;

(5) allocation of expenses to with-profits business;

(6) investment fees to be charged to with-profits business;

(7) changes to the Principles and Practices of Financial Management; and

(8) communications with policyholders or potential policyholders on the
issues in (1) to (7).
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4.3.16C

4.3.16D

4.3.17

4.3.18

4.3.19

4.3.20

4.3.21

The reports in B SUP 4.3.16AR (3) and B SUP 4.3.16AR (4) should be proportionate
to the nature of the with-profits business. For smaller firms with fewer
products, the extent of reporting would be proportionately less.

Firms should normally obtain advice, from the actuary appointed to perform
the with-profits actuary function in respect of the affected class or classes of
with-profits business, whenever they are preparing to make key decisions
based on the exercise of discretion affecting their with-profits business. Firms
should also have risk management processes in place to ensure that all
relevant matters are referred to the actuary for advice.

A firm must require and allow any actuary appointed to perform the with-
profits actuary function to perform his duties and must:

(1) keep him informed of the firm's business and other plans (including,
where relevant, those of any related firm, to the extent it is aware of
these);

(2) provide him with sufficient resources (including his own time and
access to the time of others);

(3) hold such data and establish such systems as he reasonably requires;

(4) request his advice about the likely effect of material changes in the
firm's business plans, practices or other circumstances on the fair
treatment of the relevant classes of the firm's with-profits
policyholders;

(5) pay due regard to his advice, whether provided in response to a
request under (4) or on the actuary's own initiative; this will include,
if he requests it, allowing him to present his advice directly to the
firm's governing body (that is, the board of directors or, for a friendly
society, the committee of management); and

(6) ensure that where a conflict of interest may arise in relation to the
role of the with-profits actuary and the advice he gives, for example
due to the firm's reporting lines or remuneration process, that
potential conflict is identified and managed in order to minimise the
possible effect of the potential conflict on the advice given.

A firm's duty to keep an actuary appointed to perform the with-profits
actuary function informed includes providing relevant information, even
where the actuary does not ask for it. The firm needs to appreciate that the
actuary may be unaware of certain business developments and so unable to
request relevant information.

[deleted]

[deleted]

[deleted]
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Section 4.4 : Appropriate actuaries

4.4 Appropriate actuaries

Appropriate actuaries' qualifications

4.4 4 E A firm must not appoint as appropriate actuary an actuary who has been
disqualified by the FCA under [section 345|of the Act (Disciplinary measures:
FCA) or the PRA under|section 345A|of the Act (Disciplinary measures: PRA)
from acting as an actuary either for that firm or for a relevant class of firm.

4.45 If it appears to the FCA that an appropriate actuary has failed to comply
with a duty imposed on him under the Act, it may have the power to and
may disqualify him under section 345 of the Act. A list of actuaries who have
been disqualified may be found on the FCA website { http://www.fca.org.uk).
Specific duties of the appropriate actuary .

4.4.6 E An appropriate actuary must carry out the triennial investigation and
prepare an abstract of the report as required by the PRA Rulebook.

4.4.7 [deleted]

4.4.8 [deleted]

4.4.9 [deleted]
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4.5 Provisions applicable to all actuaries

Objectivity

4.5.1 E An actuary appointed under PRA rules made under of the Act, or
for the purposes of PRA Rulebook: Solvency Il firms: Conditions Governing
Business, 6, must be objective in performing his duties.

4.5.2 Objectivity requires the actuary to perform his duties in such a manner that
he can have an honest belief in his work and does not compromise the
quality of his work or his judgment. An actuary should not allow himself to
be placed in situations where he feels unable to make objective professional
judgments.

45.3 E An actuary appointed under firms PRA rules made under of the
Act, or for the purposes of PRA Rulebook: Solvency Il firms: Conditions

Governing Business, 6, must take reasonable steps to satisfy himself that he is
free from bias, or from any conflict of interest from which bias may
reasonably be inferred. He must take appropriate action where this is not
the case.

4.5.4 The appropriate action may include asking the firm's governing body to re-
assign temporarily some or all of his duties to another competent actuary.
Where this is insufficient, the actuary should resign his office.

4.5.5 If the actuary is an employee of the firm, the ordinary incentives of
employment, including profit-related pay, share options or other financial
interests in the firm or any associate, give rise to a conflict of interest only
where they are disproportionate, or exceptional, relative to those of other
employees of equivalent seniority.

4.5.6 The guidance and professional conduct standards in current issue from the
Institute of Actuaries and the Faculty of Actuaries are relevant to compliance
with mSUP4.5.1R and BSUP4.53R.

Actuaries' statutory duty to report

4.5.7 (1) Actuaries appointed under PRA rules made underof the
Act, or for the purposes of PRA Rulebook: Solvency Il firms:
Conditions Governing Business, 6, are subject to regulations made by
the Treasury under|sections 342(5)|and 343(5)| of the Act (Information
given by auditor or actuary to a regulator). Section 343 and the
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Section 4.5 : Provisions applicable to all
actuaries

4.5.7TA

4.5.8

4.5.9

4.5.10

4.5.12

regulations also apply to an actuary of an authorised person in his
capacity as an actuary of a person with close links with the authorised
person.

(2) These regulations oblige actuaries to report certain matters to the
appropriate regulator.|Sections 342(3) and|343(3) of the Act provide
that an actuary does not contravene any duty by giving information
or expressing an opinion to the appropriate requlator, if he is acting
in good faith and he reasonably believes that the information or
opinion is relevant to any functions of the appropriate regulator.
These provisions continue to have effect after the end of the
actuary's term of appointment.

Termination of term of office

W SUP4.5.9R to MSUP4.5.11 G apply to a person who is or has been an actuary
appointed under PRA rules made under [section 340[of the Act, or for the
purposes of PRA Rulebook: Solvency Il firms: Conditions Governing Business,
6.

An actuary appointed under PRA rules made under of the Act, or
for the purposes of PRA Rulebook: Solvency Il firms: Conditions Governing

Business, 6 must notify the appropriate regulator without delay if he:

(1) is removed from office by a firm; or

(2) resigns before his term of office expires; or

(3) is not reappointed by a firm.
An actuary who has ceased to be appointed under PRA rules made under
of the Act, or for the purposes of PRA Rulebook: Solvency I
firms: Conditions Governing Business, 6 or who has been formally notified
that he will cease to be so appointed, must notify the appropriate regulator

without delay:

(1) of any matter connected with the cessation which he thinks ought to
be drawn to the appropriate regulator's attention; or

(2) that there is no such matter.

Rights and duties

Section 341|of the Act (Access to books etc.) provides that an actuary

appointed under or as a result of the Act:

(1) has a right of access at all times to the firm's books, accounts and
vouchers; and

(2) is entitled to require from the firm's officers such information and
explanation as he reasonably considers necessary to perform his
duties as actuary.

SUP 4/14

www.handbook.fca.org.uk B Release 42 @ Dec 2024


https://www.legislation.gov.uk/ukpga/2000/8/section/342/2009-05-06#section-342-3
https://www.legislation.gov.uk/ukpga/2000/8/section/343/2009-05-06#section-343-3
https://www.legislation.gov.uk/ukpga/2000/8/section/340/2016-03-07
https://www.legislation.gov.uk/ukpga/2000/8/section/340/2016-03-07
https://www.legislation.gov.uk/ukpga/2000/8/section/340/2016-03-07
https://www.legislation.gov.uk/ukpga/2000/8/section/341/2004-12-31

SUP 4 : Actuaries Section 4.5 : Provisions applicable to all
actuaries

4.5.13 3| when carriini out his duties, an actuary appointed under PRA rules made

under [section 340|of the Act, or for the purposes of PRA Rulebook: Solvency
Il firms: Conditions Governing Business, 6, must pay due regard to generally
accepted actuarial practice.

4.5.14 The standards, codes and guidance issued from time to time by the Institute
and Faculty of Actuaries and the Financial Reporting Council are important
sources of generally accepted actuarial practice.
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Chapter 5

Reports by skilled persons
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SUP 5 : Reports by skilled

persons

Section 5.1 : Application and purpose

5.1.1

5.1.1A

5.1.1B

5.1.1C

5.1.1D

5.1.1E

5.1 Application and purpose

Application

(1) This chapter applies to every firm.

(2) The rules, and the guidance on rules in mSUP 5.5 (Duties of firms), do
not apply to a UCITS qualifier.

In respect of the FCA's power in|section 166/of the Act (Reports by skilled
persons), reference to a firm in MSUP5.5.1 R, @MSUP5.5.5R and MSUP5.5.9R

includes a recognised investment exchange.

In respect of the FCA's power in of the Act (Reports by skilled
persons), the guidance in this chapter applies to a recognised investment

exchange in the same way as it applies to a firm.

M SUP5.5.1R and M SUP 5.5.5R apply to CBTL firms in relation to their CBTL
business as if a reference to firm in these rules were a reference to a CBTL
firm and a reference to of the Act were a reference to section
166 of the Act, as applied by article 23(2)(b) of the MCD Order.

M SUP5.5.1R and M SUP 5.5.5R apply to former CBTL firms in relation to their
CBTL business as guidance and as if:

(1) a reference to firm in those rules were a reference to a CBTL firm;

2 of the Act were a reference to of the Act as

applied by article 23(2)(b) of the MCD Order; and
(3) the word "must” were replaced by the word “should”.
The guidance in mSUP5.2.1G, MSUP 5.3, M SUP 5.4 (except® SUP5.4.1AG), and
M SUP5.5 (except M SUP5.5.10G and M SUP 5.5.11G) applies to CBTL firms and
former CBTL firms in relation to their CBTL business as if:

(1) a reference to firm in that guidance included a CBTL firm;

(2) a reference to a section of the Act were a reference to that section as
applied by article 23 of the MCD Order if applicable; and
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persons

(3) a reference to the FCA's functions under the Act were a reference to
the FCA's functions under Part 3 of the MCD Order.

5.1.2 This chapter (other than the rules, and guidance on rules, in mSUP 5.5 (Duties
of firms)) is also relevant to certain unauthorised persons within the scope of
of the Act (Reports by skilled persons) (see M SUP 5.2.1G).

5.1.2A (1) This chapter also applies, as guidance, to a designated bank,
designated credit reference agency or a designated finance platform:

(a) in relation to its activities under the Small and Medium Sized
Business (Credit Information) Regulations or in relation to its
activities under the Small and Medium Sized Business (Finance
Platforms) Regulations, as the case may be;

(b) as if, in relation to the activities in (a), references to “must” in
B SUP 5 were read as “should”; and

(c) where it is not a firm, as if it were a firm.

(2) Regulation 26 of the Small and Medium Sized Business (Credit
Information) Regulations appliesof the Act which includes the
provisions concerning skilled persons in relation to activities of a
designated bank or a designated credit reference agency under those
Regulations. Regulation 23 of the Small and Medium Sized Business
(Finance Platforms) Regulations has the same effect in relation to a
designated bank under those Regulations or a designated finance
platform.

(3) In relation to a designated bank or a designated credit reference
agency, a reference in this chapter to the regulatory system includes
the requirements applicable to such a person set out in the Small and
Medium Sized Business (Credit Information) Regulations. In relation
to a designated finance platform or a designated bank, a reference in
this chapter to the regulatory system includes the requirements
applicable to such a person set out in the Small and Medium Sized
Business (Finance Platforms) Reqgulations.

(4) The application of section 166 by regulation 26 of the Small and
Medium Sized Business (Credit Information) Regulations or by
regulation 23 of the Small and Medium Sized Business (Finance
Platforms) Regulations does not include the persons set out in section
166(11). Therefore, any reference to those persons in this chapter
does not apply in relation to a designated bank, designated credit
reference agency or a designated finance platform.

(5) In relation to an appointment under section 166A as applied by the
Small and Medium Sized Business (Credit Information) Regulations or
the Small and Medium Sized Business (Finance Platforms) Regulations,
any reference in this chapter to a breach of rules concerning
collecting and keeping up-to-date information is a reference to
contravention of the requirement under regulation 24 of the Small
and Medium Sized Business (Credit Information) Regulations or under
regulation 23 of the Small and Medium Sized Business (Finance
Platforms) Regulations, as the case may be.
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Purpose

5.1.3 The purpose of this chapter is to give guidance on the FCA’s use of the
power in section 166 (Reports by skilled persons) and section 166A
(Appointment of skilled person to collect and update information) of the
Act. The purpose is also to make rules requiring a firm to give assistance to a
skilled person and, where a firm is required to appoint a skilled person, to
include certain provisions in its contract with a skilled person. These rules are
designed to ensure that the FCA receives certain information from a skilled
person and that a skilled person receives assistance from a firm.
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5.2 The FCA’s power

Who may be required to provide a report?

5.2.1 Underof the Act (Reports by skilled persons), the FCA may, by
giving a written notice, itself appoint a skilled person to provide it with a
report, or require any of the following persons to provide it with a report by
a skilled person:

(1) a firm; or
(2) any other member of the firm's group; or
(3) a partnership of which the firm is a member; or

(4) a person who has at any relevant time been a person falling within

(1), 2) or (3);
but only if the person is, or was at the relevant time, carrying on a business.

5.2.2 Under [section 166A|of the Act (Appointment of skilled person to collect and

update information), the FCA may require a firm to appoint, or itself
appoint, a skilled person to collect or update information.
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Section 5.3 : Policy on the use of skilled
persons

5.3.1

5.3.1A

5.3.2

5.3.2A

5.3.3

5.3 Policy on the use of skilled persons

The appointment of a skilled person to produce a report under
of the Act (Reports by skilled persons) is one of the FCA's regulatory tools.

The tool may be used:
(1) for diagnostic purposes, to identify, assess and measure risks;

(2) for monitoring purposes, to track the development of identified risks,
wherever these arise;

(3) in the context of preventative action, to limit or reduce identified
risks and so prevent them from crystallising or increasing; and

(4) for remedial action, to respond to risks when they have crystallised.

M SUP 5 Annex 1 gives examples of circumstances in which the FCA may use the
skilled persons tool.

The decision by the FCA to require a report by a skilled person under
of the Act (Reports by skilled persons) will normally be prompted by a
specific requirement for information, analysis of information, assessment of a
situation, expert advice or recommendations or by a decision to seek
assurance in relation to a regulatory return. It may be part of the risk
mitigation programme applicable to a firm, or the result of an event or
development relating or relevant to a firm, prompted by a need for
verification of information provided to the FCA or part of the FCA's regular
monitoring of a firm.

The decision by the FCA to require the collection or updating of information
by a skilled person under[section 166A|of the Act (Appointment of skilled
person to collect and update information) will be prompted where the FCA

considers there has been a breach of a requirement by a firm to collect, and
keep up to date, information of a description specified in the FCA's rules.

When making the decision to require a report by a skilled person under
section 166 (Reports by skilled persons) or the collection or updating of
information by a skilled person under section 166A (Appointment of skilled
person to collect and update information) of the Act, the FCA will have
regard, on a case-by-case basis, to all relevant factors. Those are likely to
include:

(1) circumstances relating to the firm;
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(2) alternative tools available, including other statutory powers;
(3) legal and procedural considerations;

(4) the objectives of the FCA's enquiries;

(5) cost considerations; and

(6) considerations relating to the FCA’s resources.

W SUP5.3.4G to mMSUP5.3.10 G give further guidance on these listed factors.

Circumstances relating to the firm

5.3.4 The FCA will have regard to circumstances relating to the firm, for example:
(1) attitude of the firm: whether the firm is being cooperative;

(2) history of similar issues: whether similar issues have arisen in the past
and, if so, whether timely corrective action was taken;

(3) quality of a firm's systems and records: whether the FCA has
confidence that the firm has the ability to provide the required
information;

(4) objectivity: whether the FCA has confidence in the firm's willingness
and ability to deliver an objective report;

(5) conflicts of interest: whether the subject matter of the enquiries or
the report involves actual or potential misconduct and it would be
inappropriate for the FCA to rely on the firm itself to enquire into the
matter; and

(6) knowledge or expertise available to the firm: whether it would be
appropriate to involve a third party with the required technical
expertise.

Alternative tools available, including other statutory powers

5.3.5 The FCA will have regard to alternative tools that may be available,
including for example:

(1) obtaining what is required without using specific statutory powers
(for example, by a visit by staff of the FCA or a request for
information on an informal basis);

(2) requiring information from firms and_others, including authorising an

agent to require information, under [section 165|of the Act (Power to

require information);

(3) appointing investigators to carry out general investigations under
section 167| of the Act (Appointment of investigator in general cases)
(see M EG 3 for the FCA policy on the use of this power); and

(4) appointing investigators to carry out investigations in particular cases
underlsection 168| of the Act (Appointment of investigator in specific

cases) (seem EG 3 for the FCA's policy on the use of this power).
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Section 5.3 : Policy on the use of skilled
persons

5.3.6

5.3.7

5.3.8

Legal and procedural considerations

The FCA will have regard to legal and procedural considerations including:
(1) statutory powers: whether one of the other available statutory
owers is more appropriate for the purpose than the power in
|section 166|(Reports by skilled persons) or section 166A (Appointment

of skilled person to collect and update information) of the Act;

(2) subsequent proceedings: whether it is desirable to obtain an
authoritative and independent report for use in any subsequent
proceedings; and

(3) application of the Handbook rules: whether it is important that the
relevant rules in the Handbook should apply, for example mSUP5.5.1 R
which obliges the firm to require and permit the skilled person to
report specified matters to the FCA.

The objectives of the FCA’s enquiries

The FCA will have regard to the objectives of its enquiries, and the relative
effectiveness of its available powers to achieve those objectives. For example:

(1) historic information or evidence: if the objectives are limited to
gathering historic information, or evidence for determining whether
enforcement action may be appropriate, the FCA's information
gathering and investigation powers under sections 165 (Power to
require information), 167 (Appointment of investigator in general
cases) and 168 (Appointment of investigator in specific cases) of the
Act are likely to be more appropriate than the power in section 166
(Reports by skilled persons) or section 166A (Appointment of skilled
person to collect and update information) of the Act; and

(2) expert analysis or recommendations: if the objectives include
obtaining expert analysis or recommendations (or both) for
diagnostic, monitoring, preventative or remedial purposes, the section
166 power (Reports by skilled persons) may be an appropriate power
to use, instead of, or in conjunction with, the FCA's other available
powers.

Cost considerations

In accordance with its general policy the FCA will have regard to the
question of cost, which is particularly pertinent in relation to skilled persons
because:

(1) if the FCA uses the section 166 power (Reports by skilled persons) or
the section 166A power (Appointment of skilled person to collect and
update information), either the firm will appoint, and will have to
pay for the services of, the skilled person, or the FCA will appoint,
and will require under B FEES 3.2.7 R (zp) or MFEES 3.2.7 R (zq) that the
relevant firm pays for the services of, the skilled person;

(2) if the FCA uses its other information gathering and investigation
powers, it will either authorise or appoint its own staff to undertake
the information gathering or investigation (or both), or it will pay for
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the services of external competent persons to do so; in either case the
costs will be recovered under the FCA's general fee scheme.

5.3.9 In having regard to the cost implications of using the section 166 power
(Reports by skilled persons) or the section 166A power (Appointment of
skilled person to collect and update information) alternative options (such as
visits) or other powers, the FCA will take into account relevant factors,
including:

(1) whether the firm may derive some benefit from the work carried out
and recommendations made by the skilled person, for instance a
better understanding of its business and its risk profile, or the
operation of its information systems, or improvements to its systems
and controls;

(2) whether the work to be carried out by the skilled person is work that
should reasonably have been carried out by the firm, or by persons
instructed by the firm on its own initiative; for instance a compliance
review or the development of new systems;

(3) whether the firm's record-keeping and management information
systems are poor and:

(a) the required information and documents are not readily
available; or

(b) an analysis of the required information cannot readily be
performed without expert assistance;

(4) whether the firm appears to have breached requirements or
standards under the regulatory system or otherwise put the interests
of consumers at risk, and it is unable or unwilling to review and
remedy the matters of concern, or the FCA considers that it cannot
rely on the firm to do so; and

(5) the perceived probability and seriousness of possible breaches of
regulatory requirements and the possible need for further action.

5.3.9A [deleted]

Considerations relating to FCA resources

5.3.10 The FCA will have regard to FCA-related considerations including:
(1) FCA expertise: whether the FCA has the necessary expertise; and

(2) FCA resources: whether the resources required to produce a report or
to make enquiries or to appoint a skilled person itself are available
within the FCA, or whether the exercise will be the best use of the
FCA's resources at the time.
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Section 5.4 : Appointment and reporting
process

5.4.1

5.4.1A

5.4.2

5.4.3

5.4 Appointment and reporting process

Scope of report

Where the FCA requires a report by a skilled person under section 166 of the
Act (Reports by skilled persons), the FCA will send a notice in writing
requiring the person in BSUP5.2.1 G to provide a report by a skilled person,
or notifying the person in MSUP 5.2.1 G in writing of the FCA's appointment
of a skilled person to provide a report, on any matter if it is reasonably
required in connection with the exercise of its functions conferred by or
under the Act. The FCA may require the report to be in whatever form it
specifies in the notice.

Where the FCA requires the updating or collection of information by a
skilled person under|section 166A|of the Act (Appointment of skilled person
to collect and update information), the FCA will send a notice in writing
requiring the firm to appoint a skilled person, or notifying the firm of the
FCA's appointment of a skilled person, to collect or update the relevant
information.

As part of the decision making process the FCA will normally contact the
person in MSUP5.2.1G or in MSUP5.2.2 G to discuss its needs before finalising
its decision to require a report or the updating or collection of information
by a skilled person. This will provide an opportunity for discussion about the
appointment, whether an alternative means of obtaining the information
would be better, what the scope of a report should be, who should be
appointed, who should appoint, and the likely cost.

The FCA will give written notification to the person in mSUP5.2.1G or

M SUP5.2.2 G of the purpose of the report or collection or updating of
information, its scope, the timetable for completion and any other relevant
matters. The FCA will state the matters which the report is to contain, or the
information which is to be collected or updated, as well as any requirements
as to the report's format. For example, a report on controls may be required
to address key risks, key controls and the control environment. The FCA
attaches importance to there being a timetable for each report and to the
skilled person, with the cooperation of the person in mSUP5.2.1 G or the firm
in MSUP5.2.2 G, as relevant, keeping to that timetable.

SUP 5/10

www.handbook.fca.org.uk B Release 42 @ Dec 2024


https://www.legislation.gov.uk/ukpga/2000/8/section/166A/2013-04-01

SUP 5 : Reports by skilled Section 5.4 : Appointment and reporting
persons process

5.4.4 The written notification in M SUP 5.4.3 G may be preceded or followed by a
discussion of the FCA's requirements and the reasons for them. This may
involve the FCA the person in mSUP5.2.1G or in MSUP5.2.2 G and the person
who has been, or is expected to be, appointed as the skilled person. The FCA
recognises that there will normally be value in holding discussions involving
the skilled person at this stage. These discussions may include others if
appropriate.

5.4.5 The FCA will wish to conduct the discussion with the firm, the skilled person
and any others within a timescale appropriate to the circumstances of the
case.

Appointment process

5.4.6 Where the skilled person is appointed by the person in BSUP5.2.1 G or

W SUP5.2.2 G, the appropriate regulator will normally seek to agree in
advance with the person in BSUP5.2.1 G or MSUP5.2.2 G the skilled person
who will make the report or collect or update the relevant information. The
Act requires that such skilled person be nominated or approved by the
appropriate regulator:

(1) if the appropriate regulator decides to nominate the skilled person
who is to make the report or collect or update the information, it will
notify the person in mSUP5.2.1 G or MSUP5.2.2 G accordingly; and

(2) alternatively, if the appropriate requlator is content to approve a
skilled person selected by the person in BSUP5.2.1G or BSUP5.2.2G, it
will notify the latter person of that fact.

The appropriate regulator may give the person in BSUP5.2.1G or BSUP5.2.2G
a shortlist from which to choose.

5.4.7 A skilled person must appear to the FCA to have the skills necessary to make
a report on the matter concerned or collect or update the relevant
information. A skilled person may be an accountant, lawyer, compliance
consultant, actuary or person with relevant business, technical or
technological skills.

5.4.8 When considering whether to nominate, approve or appoint a skilled person
to make a report or collect or update information, the FCA will have regard
to the circumstances of the case, including whether the proposed skilled
person appears to have:

(1) the skills necessary to make a report on the matter concerned or
collect or update the relevant information;

(2) the ability to complete the report or collect or update the
information within the time expected by the FCA;

(3) any relevant specialised knowledge, for instance of the person in
M SUP5.2.1G or MSUP5.2.2 G, the type of business carried on by the
person in MSUP5.2.1G or mSUP5.2.2 G, or the matter to be reported on
or information to be collected or updated,;
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5.4.9

5.4.10

5.4.10A

5.4.11

(4) any professional difficulty or potential conflict of interest in reviewing
the matters to be reported on, or the information to be collected or
updated, for instance because it may involve questions reflecting on
the quality or reliability of work previously carried out by the
proposed skilled person; and

(5) enough detachment, bearing in mind the closeness of an existing
professional or commercial relationship, to be able to collect or
update the information or to give an objective opinion on matters
such as:

(a) matters already reported on by the skilled person (for example,
on the financial statements of the person in BSUP5.2.1G or in
W SUP5.2.2G or in relation to their systems and controls); or

(b) matters that are likely to be contentious and may result in
disciplinary or other enforcement action against the person in
W SUP5.2.1G or MSUP5.2.2 G, its management, shareholders or
controllers; or

(c) matters that the skilled person has been involved in, in another
capacity (for example, when a skilled person has been involved in
developing an information system it may not be appropriate for
him to provide a subsequent opinion on the adequacy of the
system).

In appropriate circumstances, it may be cost effective for the FCA to
nominate or approve the appointment of, or appoint itself, a skilled person
who has previously acted for, or advised, the person in mBSUP5.2.1G or

W SUP5.2.2G. For example, the FCA may nominate or approve the
appointment of, or appoint, the auditor of a person in BSUP5.2.1 G or

M SUP5.2.2 G to prepare a report or collect or update the information taking
into account, where relevant, the considerations set out in mSUP5.4.7 G.

Reporting process

Where the skilled person is appointed by the person in BSUP5.2.1 G or

W SUP5.2.2 G, the FCA will normally require the skilled person to be appointed
to report to the FCA through that person. In the normal course of events the
FCA expects that the person in BSUP5.2.1 G or BSUP5.2.2 G will be given the
opportunity to provide written comments on the report or the collection of
the relevant information prior to its submission to the FCA.

Where the skilled person is to be appointed by the FCA itself, the skilled
person will report directly to the FCA.

The FCA may enter into a dialogue with the skilled person, and is ready to
discuss matters relevant to the report or the collection or updating of the
relevant information with that person, during the preparation of the report
or the collection or updating of the relevant information. Such discussions
may involve or be through the person in mSUP5.2.1G or BSUP5.2.2G.
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5.4.12

54.13

The FCA will normally specify a time limit within which it expects the skilled
person to deliver the report or collect or update the relevant information.
Where the skilled person is appointed by the person in BSUP5.2.1G or

W SUP5.2.2 G, the skilled person should, in complying with its contractual duty
under M SUP5.5.1R, take reasonable steps to achieve delivery by that time. If
the skilled person becomes aware that the report may not be delivered, or
collection or updating of the relevant information may not be, on time, the
skilled person should inform the FCA and the person in mSUP5.2.1G or

W SUP5.2.2 G as soon as possible. Where the skilled person is appointed by the
person in MSUP5.2.1G or MSUP5.2.2 G, if the skilled person becomes aware
that there may be difficulties delivering the report or collecting or updating
the relevant information within cost estimates, the skilled person will no
doubt wish to advise the firm.

The FCA may meet with the person in BSUP5.2.1 G or BSUP5.2.2 G and the
skilled person together to discuss the final report. The FCA may also wish to
discuss the final report with the skilled person present but without the
person in MSUP5.2.1G or BSUP5.2.2G.
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5.5.1

5.5 Duties of firms

Contract with the skilled person

When a firm appoints a skilled person to provide a report under
(Reports by skilled persons) or collect or update information under section

166A (Appointment of skilled person to collect and update information) of
the Act, the firm must, in a contract with the skilled person:

(1) require and permit the skilled person during and after the course of
his appointment:

(a) to cooperate with the FCA in the discharge of its functions under
the Act in relation to the firm; and

(b) to communicate to the FCA information on, or the skilled
person's opinion on, matters of which the skilled person has, or
had, become aware in the capacity of skilled person reporting on
the firm in the following circumstances:

(i) the skilled person reasonably believes that, as regards the
firm concerned (A) there is or has been, or may be or may
have been, a contravention of any relevant requirement that
applies to the firm concerned; and (B) that the contravention
may be of material significance to the FCA in determining
whether to exercise, in relation to the firm concerned, any
functions conferred on the FCA by or under any provision of
the Act other than Part VI (Official Listing); or

(ii) the skilled person reasonably believes that the information
on, or the skilled person’s opinion on, those matters may be
of material significance to the FCA in determining whether
the firm concerned satisfies and will continue to satisfy the
threshold conditions; or

(iii) the skilled person reasonably believes that firm is not, may
not be or may cease to be a going concern;

(2) require the skilled person to prepare a report or collect or update
information, as notified to the firm by the FCA , within the time
specified by the FCA; and

(3) waive any duty of confidentiality owed by the skilled person to the
firm which might limit the provision of information or opinion by
that skilled person to the FCA in accordance with (1) or (2). (See also
M SUP5.5.13G and M SUP 5.6)
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5.5.2 In complying with the contractual duty in mSUP 5.5.1R (1) the FCA expects
*

that a skilled person appointed by a firm under|section 166|(Reports by
skilled persons) or section 166A (Appointment of skilled person to collect and
update information) of the Act will cooperate with the FCA by, amongst
other things, providing information or documentation about the planning
and progress of the report and its findings and conclusions, if requested to
do so. A firm should therefore ensure that the contract it makes with the
skilled person requires and permits the skilled person to provide the
following to the FCA if requested to do so:

(1) interim reports;

(2) source data, documents and working papers;

(3) copies of any draft reports given to the firm; and

(4) specific information about the planning and progress of the work to
be undertaken (which may include project plans, progress reports
including percentage of work completed, details of time spent, costs
to date, and details of any significant findings and conclusions).

55.3 If the FCA is considering asking for the information specified in mBSUP5.5.2 G
it will take into consideration the cost of the skilled person complying with
the request, and the benefit that the FCA may derive from the information.
For example, in most cases, the FCA will not need to request a skilled person
to give it source data, documents and working papers. However, the FCA
may do so when it reasonably believes that this information will be relevant
to any investigation it may be conducting, or any action it may need to
consider taking against the firm.

55.4 In complying with the contractual duty in mSUP5.5.1R, the FCA expects that,
in the case of substantial or complex reports, the skilled person will give a
periodic update on progress and issues to allow for a re-focusing of the
report if necessary. The channel of communication would normally be
directly between the skilled person and the FCA. However, the FCA would
also expect firms normally to be informed about the passage of information,
and the skilled person would usually be expected to keep the firm informed
of any communication between the skilled person and the FCA.

5.5.5 E A firm must ensure that the contract required by BSUP5.5.1R:
(1) is governed by the laws of a part of the United Kingdom;

(2) expressly:.

(a) provides that the FCA has a right to enforce the provisions
included in the contract under BSUP5.5.1 R and M SUP5.5.5R (2);

(b) provides that, in proceedings brought by the FCA for the
enforcement of those provisions, the skilled person is not to have
available by way of defence, set-off or counterclaim any matter
that is not relevant to those provisions;

(c) (if the contract includes an arbitration agreement) provides that
the FCA is not, in exercising the right in (a), to be treated as a
party to, or bound by, the arbitration agreement; and
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55.6

5.5.7

55.8

55.9

5.5.10

5.5.11

(d) provides that the provisions included in the contract under
W SUP5.5.1R and BSUP5.5.5R (2) are irrevocable and may not be
varied or rescinded without the FCA's consent; and

(3) is not varied or rescinded in such a way as to extinguish or alter the
provisions referred to in (2)(d).

The|Contracts (Rights of Third Parties) Act 1999] or Scots common law,
enables the FCA to enforce the rights conferred on it under the contract
required by mSUP5.5.1 R against the skilled person.

If the FCA considers it appropriate, it may request the firm to give it a copy
of the draft contract required by W SUP5.5.1 R before it is made with the
skilled person. The FCA will inform the firm of any matters that it considers
require further clarification or discussion before the contract is finalised.

The FCA expects the firm, including where applicable in complying with
Principle 11, to give the FCA information about the cost of the skilled
persons report. This may include both an initial estimate of the cost as well
as the cost of the completed report. This information is required to help
inform the FCA's decision making in the choice of regulatory tools.
Information about the number and cost of reports by skilled persons will be
published by the FCA.

Assisting the skilled person

A firm must provide all reasonable assistance to any skilled person appointed
to provide a report under(Reports by skilled persons) or to
collect or update information under section 166A (Appointment of skilled
person to collect and update information) of the Act.

In providing reasonable assistance under M SUP5.5.9R, a firm should take
reasonable steps to ensure that, when reasonably required by the skilled
person, each of its appointed representatives or, where applicable, tied
agents waives any duty of confidentiality and provides reasonable assistance
as though mSUP5.5.1R (3) and EMSUP5.5.9R applied directly to the appointed
representative or tied agent.

Reasonable assistance in mSUP 5.5.9R should include:

(1) access at all reasonable business hours for the skilled person to the
firm's accounting and other records in whatever form;
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(2) providing such information and explanations as the skilled person
reasonably considers necessary or desirable for the performance of his
duties; and

(3) permitting a skilled person to obtain such information directly from
the firm's auditor as he reasonably considers necessary or desirable
for the proper performance of his duties.

55.11A Section 166(7)|of the Act (as applied by article 23(2)(b) of the MCD Order)

imposes, in appropriate circumstances, a duty on CBTL firms to give the
skilled person all such assistance as the skilled person may reasonably

require. Where this duty applies to a CBTL firm, the FCA expects the CBTL H
firm to:

(1) take reasonable steps to ensure that, when reasonably required by
the skilled person, each of its appointed representatives waives any
duty of confidentiality;

(2) take reasonable steps to ensure that, when reasonably required by
the skilled person, each of its appointed representatives complies with
any duty under section 166(7) applicable to it, or provides assistance
to the skilled person as though that duty applied directly to it;

(3) allow the skilled person access at all reasonable business hours to the
CBTL firm’s accounting and other records in whatever form;

(4) provide such information and explanations as the skilled person
reasonably considers necessary or desirable for the performance of his
duties; and

(5) permit the skilled person to obtain such information directly from the
CBTL firm’s auditor as he reasonably considers necessary or desirable
for the proper performance of his duties.

Responsibility for delivery

5.5.12 When a firm appoints a skilled person to provide a report under section 166
(Reports by skilled persons) or collect or update information under section
166A (Appointment of skilled person to collect and update information) of
the Act, a firm is expected, including where applicable in complying with
Principle 11, to take reasonable steps to ensure that a skilled person delivers
a report or collects or updates information in accordance with the terms of
his appointment.

Assistance to skilled persons from others

5.5.13 In respect of the appointment of a skilled person under of the
—

Act (Reports by skilled persons),|section 166(7)| of the Act imposes a duty on
certain persons to give assistance to a skilled person. The persons on whom
this duty is imposed are those who are providing, or have at any time
provided, services to any person falling within mSUP5.2.1 G. They include
suppliers under material outsourcing arrangements.

5.5.14 In respect of the appointment of a skilled person under section 166A
(Appointment of skilled person to collect and update information) of the
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Act, under section 166A(5) a skilled person may require any person to
provide all such assistance as the skilled person may reasonably require to
collect or update the information in question.
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5.6 Confidential information and
privilege

Confidential information

5.6.1 Within the legal constraints that apply, the FCA may pass on to a skilled
person any information which it considers relevant to the skilled person's
function. A skilled person, being a primary recipient underof the
Act (Restrictions on disclosure of confidential information by Authority etc.),
is bound by the confidentiality provisions in|Part XXIll|of the Act (Public
record, disclosure of information and cooperation) as regards confidential
information received from the FCA or directly from a firm or other person. A
skilled person may not pass on confidential information without lawful
authority, for example, where an exception applies under the [Financia
Services and Markets Act 2000 (Disclosure of Confidential Information)
Regulations 2001|(SI 2001/2188) or with the consent of the person from
whom that information was received and (if different) to whom the

information relates. The FCA will indicate to a skilled person if there is any
matter which cannot be discussed with the person in BSUP5.2.1G.

5.6.2 The limitations in the following sections of the Act are relevant to this
chapter:

(1) section 175(5) (Information and documents: supplemental provisions)
under which a person may be required underof the Act
(Information Gathering and Investigations) to disclose information or
produce a document subject to banking confidentiality (with
exceptions); and

(2) section 413 (Protected items), under which no person may be required
to produce, disclose or allow the inspection of protected items.

5.6.3 In respect of the appointment of a skilled person under section 166A
(Appointment of skilled person to collect and update information) of the
Act, a contractual or other requirement imposed on a person to keep any
information confidential will not apply if:

(1) the information is or may be relevant to anything required to be
done as part of the skilled person's appointment under section 166A

(Appointment of skilled person to collect and update information) of
the Act;
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(2) a firm or a skilled person requests or requires the person to provide
the information for the purpose of securing that those things are
done; and

(3) the FCA has approved the making of the request or the imposition of
the requirement before it is made or imposed.

5.6.4 A firm may provide information that would otherwise be subject to a
contractual or other requirement to keep it in confidence if it is provided for
the purposes of anything required to be done in respect of the skilled
person's collection or updating of information under section 166A
(Appointment of skilled person to collect and update information) of the
Act.
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Annex 1

Non-exhaustive list of examples of when the FCA may use the skilled
person tool (This Annex belongs to SUP 5.3.1AG)

Diagnostic

Diagnostic/monitoring

Monitoring

Preventative

¢ To find out more about a concern
(e.g. the result of a visit, risk assess-
ment, or notification) and deter-
mine whether action is needed to
mitigate a risk to the regulatory ob-
jectives or to determine whether
there may have been a breach of a
rule or of a threshold condition or,
in the case of an RIE, failure to
meet the recognised requirements.

e To assess the implications of, and
firm's* response to, a change of cir-
cumstances e.g.

- proposed entry into new business
area;

- new control structure;
- merger or take-over;
- new IT system; or

- launch of an E-Commerce
venture.

e To verify information provided to
the FCA.

e To collect information required
by but not provided to the FCA by
the firm*.

e To update information previously
provided to the FCA but not kept
up to date by the firm*.

e To review systems and controls

e To complement baseline
monitoring

¢ To gather and analyse informa-
tion on an identified risk and de-
velop recommendations for
resolution.

e Concern about effectiveness of
the firm's* internal audit de-
partment.

e Concern about reliability of sub-
mitted financial returns.

¢ |nability of a firm* to quantify its
current financial position.

¢ Assessment of consequences of in-
complete customer files.

e Concern about quality of systems
and controls.

¢ Indication of financial crime or
money laundering.

e Concern about a firm's*
controller.

e Assessment of control structure
when a bank (specialising in con-
sumer lending) diversifies into com-
mercial lending.

e Verification of a specific return to
give theFCA assurance of the qual-
ity of information provided.

e Failure by a firm* to provide or
keep up to date information re-
quired by the FCA.

e Assessment of systems and con-
trols in firms* where identified as a
risk mitigation priority.

¢ In-depth review of part of a
firm* which is material to the
firm's risk profile but of which the
FCA does not consider it has an ad-
equate, up-to-date understanding.

Review of identified control weak-
nesses over client money to obtain
recommendations to ensure compli-
ance with the relevant rules.
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Remedial e To assist in the design of a cus- * Where possible, the FCA has iden-

tomer redress programme. tified possible losses from failure to
reconcile assets or from mis-posting
of transactions to the general
ledger.

¢ To assist in the design of a remed-
ial action plan.

¢ To oversee and report on remed-

ial action plan. e To report on quality of work un-

dertaken and adherence to mile-
stones in the action plan.

* or, where applicable, the other persons in SUP5.2.1G.

Non-exhaustive list of examples of when the FCA may itself appoint a skilled person rather than require
a firm to do so

Diagnostic/ monitoring/  (any of the above) e To provide a report or information that is ur-
preventative/ remedial gently required.

¢ To assert a greater degree of control over the
appointment and oversight of the skilled person
due to the sensitive nature of the matter
concerned.

e To assert a greater degree of control over the
appointment and oversight of the skilled person
in circumstances where more than one firm* is
the subject of the same report or information
required.
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6.1.1

6.1.2

6.1.3

6.1.3A

6.1 Application, interpretation and
purpose

This chapter applies to every firm with a Part 4A permission which wishes to:
(1) vary its Part 4A permission; or
(2) cancel its Part 4A permission and end its authorisation;
(3) have a new requirement imposed on it;
(4) vary a requirement imposed on it; or

(5) cancel a requirement imposed on it.

If appropriate, a firm which is an authorised fund manager should also refer
to W COLL 7 for guidance on the termination of /ICVCs, ACSs and AUTs and on
winding up authorised funds that are not commercially viable.

[deleted]

(1) In mSUP6 the "relevant regulator"” is the regulator to which a firm
with a Part 4A permission has made or can make (in accordance with
B SUP 6) an application to vary or cancel its Part 4A permission or to
have imposed on it a new requirement or to vary or cancel any
existing requirement (see M SUP 6.2.3A G to M SUP 6.2.3E G).

(2) Where the PRA can only determine an application with the consent
of the FCA, the FCA may request further information as if it were the
relevant regulator.

(3) In some instances, the Act requires the FCA and the PRA to consult
with each other prior to exercising their powers under the Act.
Details of where consultation is required have not been set out in
B SUP 6. Where a provision in B SUP 6 makes reference to a power, the
exercise of which by the FCA or the PRA (as the case may be) requires
consultation under the Act, firms should be aware that the regulator
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concerned will need to consult the other regulator before exercising
that power.

Purpose

6.1.4 This chapter explains:

(1) how a firm with a Part 4A permission can apply to the relevant
regulator to vary that permission;

(2) how a firm which has ceased to carry on any of the regulated
activities for which it has a Part 4A permission, or which expects to do
so in the short term (normally less than six months), should apply to
the relevant regulator to cancel that permission completely;

(2A) how a firm with a Part 4A permission can apply to the relevant
regulator to:

(a) have a new requirement imposed on it; or
(b) vary a requirement imposed on it; or

(c) cancel a requirement imposed on it.

(3) the additional procedures that apply to a firm carrying on regulated
activities which create long term obligations to customers (for
example, effecting contracts of insurance, carrying out contracts of
insurance or accepting deposits) that needs to wind down (run off) its
business over a long term period (normally more than six months)
and the applications it should make with a view to ultimately
cancelling its permission; and

(4) how the relevant regulator assesses those applications.

6.1.5 This chapter also outlines the relevant regulator's powers to withdraw
authorisation from a firm whose Part 4A permission has been cancelled at
the firm's request.

6.1.6 This chapter does not cover the FCA's use of its own-initiative variation
power or, in respect of FCA-authorised persons, its additional own-initiative
variation power to vary or cancel a firm's Part 4A permission or its own-
initiative requirement power to impose, vary or cancel a requirement (see
W SUP 7 (Individual requirements) and M EG 8 (Variation and cancellation of
permission and imposition of requirements on the FCA's own initiative and
intervention against incoming firms)).
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6.2.1

6.2.2

6.2.3

6.2.3A

6.2.3B

6.2 Introduction

A firm authorised under Part 4A of the Act (Permission to carry on regulated
activity) has a single Part 4A permission granted by the FCA or the PRA. A
firm's Part 4A permission specifies all or some of the following elements (see
M PERG 2 Annex 2 (Regulated activities and the permission regime) and the
information online at the FCA and PRA websites):

(1) a description of the activities the firm may carry on, including any
limitations;

(2) the specified investments involved; and

(3) if appropriate, requirements.

Under section 20(1) and 20(1A) of the Act (Authorised persons acting
without permission), a firm is prohibited from carrying on a regulated
activity in the United Kingdom (or purporting to do so) otherwise than in
accordance with its permission.

[deleted]

If an FCA-authorised person wishes to change its Part 4A permission to:
(1) add a regulated activity, other than a PRA-regulated activity; or

(2) remove a regulated activity from those to which the permission
relates; or

(3) vary the description of a requlated activity to which the permission
relates; or

(4) cancel the permission;

it can apply to the FCA under of the Act (Variation by FCA at
request of authorised person).

If an FCA-authorised person wishes to change its Part 4A permission, by
adding to the regulated activities to which the permission relates one or
more regulated activities, which include a PRA-regulated activity, it can apply
to the PRA underlsection 551l of the Act (Variation by PRA at request of
authorised person). The PRA can determine such an application only with the
consent of the FCA.
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Section 6.2 : Introduction

6.2.3C

6.2.4

6.2.4A

6.2.4B

6.2.5

If a firm with a Part 4A permission wishes the FCA to:

(1) impose a new requirement; or

(2) vary a requirement imposed by the FCA; or

(3) cancel such a requirement;

it can apply to the FCA under|section 55L(5)| of the Act (Imposition of

Requirements by FCA).

A firm intending to expand its business should assess, taking appropriate
professional advice where necessary, whether it will need to make an
application in accordance with mSUP 6 before making any changes to its

business.

If a firm intends to transfer its business to a different legal entity it will need
to apply to the relevant regulator for cancellation of its Part 4A permission
and the entity to which the business is to be transferred will need to apply
for a Part 4A permission.

B SUP6.2.5 G sets out the differences between these types of applications and
the circumstances in which they should be made.

Variation and cancellation of Part 4A permission and imposition, variation
and cancellation of requirements. See BSUP 6.2.3A G to mSUP6.2.3EG

What does the
application apply
to?

In what circum-
stances is it usu-
ally appropriate
to make an ap-
plication?

Individual ele-
ments of a firm's
Part 4A permis-
sion. Variations
may involve add-
ing or removing
categories of
regulated activity
or specified in-
vestments or
varying or remov-
ing any limita-
tions in the firm's
Part 4A
permission.

If a firm:

1. wishes to
change the regu-
lated activities it
carries on in the
United Kingdom
under a Part 4A
permission (SUP
6.3); or

A firm's entire
Part 4A permis-
sion and not indi-
vidual elements
within it.

If a firm: 1. has
ceased to carry
on all of the
regulated ac-
tivities for which
it has Part 4A
permission (SUP
6.4); or 2. wishes
or expects to
cease carrying

Any requirement
imposed on a
firm with a Part
4A permission.
Requirements
may involve re-
quiring the firm
concerned to
take or refrain
from taking a
specified action.

If a firm:

1. wishes to

have a new re-
quirement im-
posed on it; or

2. wishes to vary
or cancel an ex-
isting require-
ment imposed
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Section 6.2 : Introduction

6.2.6

6.2.7

6.2.8

2. has the ulti-
mate intention
of ceasing carry-
ing on regulated
activities but
due to the na-
ture of those
regulated activ-
ities (for ex-
ample, accepting
deposits, or in-
surance business)
it will require a
long term (norm-
ally over six
months) to wind
down (run off)
its business (see
SUP6.2.8 G to SUP
6.2.11 G and SUP
6 Annex 4).

A firm which is seeking:

on all of the
regulated ac-
tivities for which
it has Part 4A
permission in
the short term
(normally not
more than six
months). In this
case, the firm
may apply to
cancel its Part
4A permission
prior to ceasing

the regulated ac-

tivities (see SUP
6.4.3G).

(1) to vary its Part 4A permission substantially; or

(2) to cancel its Part 4A permission; or

by the FCA or
PRA (for ex-
ample, if any-
thing relating to
the firm's indi-
vidual circum-
stances change
and any existing
requirement
should be varied
or cancelled).

(3) the imposition of a new requirement and/or the variation or
cancellation of any existing requirement;

should discuss its plans with its supervisory contact at the relevant regulator
as early as possible before making an application, in order to comply with
Principle 11 (see M SUP 15.3.7 G). These discussions will help the relevant
regulator and the firm to agree the correct approach for the firm.

If a firm intends to cease carrying on one or more regulated activities
permanently, it should give prompt notice to the appropriate regulator to
comply with Principle 11 (see B SUP 15.3.8 G (1)(d)). A firm should consider
whether it needs to notify the appropriate regulator before applying to vary
or cancel its Part 4A permission.

Discussions with the appropriate reqgulator are particularly relevant where
the firm has to discharge obligations to its customers or policyholders before
it can cease carrying on a regulated activity. This may be the case, for
example, where the firm is an insurer, a bank, a dormant asset fund
operator, or, as is often the case, holding client money or customer assets.
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6.2.9

6.2.10

6.2.10A

6.2.11

6.2.12

6.2.13

If an insurer, a bank or a dormant asset fund operator wishes to cease
carrying on all regulated activities for which it has Part 4A permission, it will
usually be necessary to wind down the business over a long term period
which is normally more than six months. This may also be the case for a firm
holding client money or customer assets. In these circumstances, it will
usually be appropriate for the firm to apply for variation of its Part 4A
permission and/or imposition of a new requirement, variation of any existing
requirement or cancellation of such a requirement before commencing the
wind-down. A firm should only make an application for cancellation of
permission when it expects to complete its wind-down (run-off) within six
months.

A firm which is winding down (running off) its activities should contact its
supervisory contact at the appropriate regulator to discuss its circumstances.
Discussions will focus on the firm's winding down plans and the need for the
firm to vary or cancel itsPart 4A permission and/or the need to impose a new
requirement, vary any existing requirement or cancel such a requirement.
Following these discussions the firm should usually make the relevant
application, as appropriate.

In certain circumstances the FCA and/or the PRA may use their own-initiative
powers or the FCA may use its additional own-initiative variation power (see
W SUP7 and M EG 8) (Variation and cancellation of permission and imposition
of requirements on the FCA's own initiative and intervention against
incoming firms)).

(1) Specific guidance on the additional procedures for a firm winding
down (running off) its business in the circumstances discussed in
B SUP6.2.8G is in MSUP 6 Annex 4.

(2) The guidance in B SUP 6 Annex 4 applies to any firm that is applying for
variation of Part 4A permission or for the imposition, variation or
cancellation of a requirement before it applies for cancellation of Part
4A permission to enable it to wind down (run off) its business over a
long term period of six months of more. It will apply to most insurers
and banks and, in some circumstances, to firms holding client money
or customer assets.

(3) If a firm wishes to cease carrying on some of its requlated activities,
or the specified investments in respect of which the activities are
carried on, the appropriate requlator may consider it appropriate for
the firm to comply with the additional procedures in B SUP 6 Annex 4.
This would depend on the scale and nature of the regulated activities
concerned. This might be the case, for example, if the firm is ceasing
a significant part of its business in respect of which it has outstanding
obligations to customers and it is believed that the additional
procedures would protect consumers.

[deleted]

[deleted]
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The Lloyd's market

6.2.14 A firm making an application in accordance with B SUP 6 which requires any
approval from the Society of Lloyd's should apply to the Society for this at
the same time as applying to the relevant regulator. See M SUP 6 Annex 4 for
additional procedures.
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6.3 Applications for variation of
permission and/or imposition,
variation or cancellation of
requirements

What is a variation of permission?

6.3.1 [deleted]

6.3.1A Under of the Act, an FCA-authorised person may apply to the
FCA to vary its Part 4A permission to:

(1) allow it to carry on further regulated activities, other than a PRA-
regulated activity; or

(2) reduce the number of regulated activities it is permitted to carry on;
or

(3) vary the description of its regulated activities (including by the
removal or variation of any limitations).

6.3.1B Under of the Act, an FCA-authorised person may apply to the PRA
to vary its Part 4A permission to add regulated activities which include a

PRA-regulated activity.
6.3.2 [deleted]

Applications to impose, vary or cancel requirements

6.3.2A Under [section 55L(5)|of the Act a firm with a Part 4A permission may apply

to the FCA for the imposition of a new requirement and/or the variation or
cancellation of any requirement previously imposed by the FCA.

The scope of applications

6.3.2C An application may relate to one or more of BSUP6.3.1A G and M SUP 6.3.2AG.
For example, a firm may apply to vary its Part 4A permission to add a new
regulated activity and at the same time remove a regulated activity for
which it currently has permission.

6.3.2D
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Section 6.3 : Applications for variation of
permission and/or imposition, variation or
cancellation of requirements

6.3.3

6.3.4

6.3.5

6.3.6

6.3.7

6.3.8

In applying for a variation of Part 4A permission, a branch of a firm from
outside the UK should be mindful of any continuing requirements referred
to in the rest of the Handbook.

Applications to add additional regulated activities

In determining the activities and specified investments for which a Part 4A
permission is required, and whether to apply for a variation of that
permission, a firm may need to take professional advice and may also wish to
discuss this with its appropriate supervisory contact.

Before applying to vary its permission, a firm should determine whether
there are any statutory restrictions that do not allow combinations of certain
types of regulated activity, particularly for insurance business or UCITS
managers. For example, the PRA will not grant a variation of Part 4A
permission to allow a friendly society to carry on reinsurance business as this
is not permitted under the|FriendIy Societies Acts 1974| and 1992. A firm
should discuss its plans with its appropriate supervisory contact.

If a firm is seeking a variation of Part 4A permission to add categories of
regulated activities, it should be mindful of the requirements referred to at
W SUP 6.3.42 G relating to the need to commence new activities within 12
months.

Applications to remove certain regulated activities

If a firm wishes to cease carrying on an activity for which it has Part 4A
permission, it will usually apply to vary its Part 4A permission to remove that
activity. If a firm wishes to cease carrying on an activity in relation to any
specified investment, it will usually apply to vary its Part 4A permission to
remove that specified investment from the relevant activity.

How a variation of permission may affect the firm's approved
persons

(1) Where a firm is submitting an application for variation of Part 4A
permission which would lead to a change in the controlled functions
of its approved persons, it should, at the same time and as
appropriate:

(a) make an application for an internal transfer of an approved
person, Form E (Internal transfer of a person performing a
controlled function), or make an application for an individual to
perform additional controlled functions, the relevant Form A
(Application to perform senior management functions); see:

(i) MSUP 10A.13.3D to W SUP 10A.13.5G (for a firm that has
appointed representatives);

(ii) WMSUP 10C.10 (for an SMCR firm); or
(iii) the corresponding PRA requirements;

(b) notify the FCA or PRA of any approved person who has ceased to
perform a controlled function specified by that regulator, Form C
(Notice of ceasing to perform controlled functions (including
senior management functions)); see:

SUP 6/10
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(i) WSUP 10A.14 (for a firm that has appointed representatives);
(ii) WMSUP 10C.14 (for an SMCR firm); or
(iii) the corresponding PRA requirements.
(2) If the firm intends to recruit new individuals to perform controlled
functions, it should apply for approval of the individuals as approved

persons as soon as possible using Form A (Application to perform
senior management functions); see:

(a) WMSUP10A.13 (for a firm that has appointed representatives);
(b) W SUP 10C.10 (for an SMCR firm); or

(c) the corresponding PRA requirements.

6.3.9 A variation of a firm’s Part 4A permission may mean that it becomes an
SMCR firm or that it changes from one type of SMCR firm to another. This
would have a number of significant consequences, which include:

(1) the application of the special powers in relation to misconduct by
approved persons (see M DEPP 6.2.9-AG);

(2) the senior managers regime in W SUP 10C applies;
(3) COCON applies to its staff; and

(4) the other elements of the regime for SMCR firms described in
W SYSC 23.4 (Overview of the senior managers and certification regime)
apply (which differ depending on the type of SMCR firm).

(5) [deleted]

(6) [deleted]
6.3.10 [deleted]

Variation of permission involving insurance business

6.3.11 A firm with Part 4A permission to carry on insurance business, which is
applying for a variation of its Part 4A permission to add further insurance
activities or specified investments, will be required to submit particular
information on its existing activities as part of its application. This includes
the scheme of operations which is required to be submitted as part of the
application pack (for further details on the scheme of operations, see

M SUP App 2 (Insurers: scheme of operations)).

6.3.12 In applying to vary its Part 4A permission to add categories of specified
investments, in relation to insurance business, a firm carrying on insurance
business will need to determine the classes of specified investments relating
to effecting and carrying out contracts of insurance for which variation of
Part 4A permission will be necessary, having regard to whether certain classes
of contract may qualify to be effected or carried out on an ancillary or
supplementary basis.
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Section 6.3 : Applications for variation of
permission and/or imposition, variation or
cancellation of requirements

6.3.13

6.3.15

6.3.15A

D

The application for variation of Part 4A permission will need to provide
information about the classes of contract of insurance for which variation of
Part 4A permission is requested and also those classes qualifying to be
carried on, on an ancillary or supplementary basis. For example, an insurer
applying to vary its permission to include class 10 (motor vehicle liability,
other than carrier's liability) must satisfy the FCA that it will meet, and
continue to meet, threshold condition 3F(Appointment of claims
representatives). Firms should note that, although the relevant regulator is
able in principle to use its power to give Part 4A permission for an applicant
to carry on a regulated activity for which it did not originally apply, this is
not possible under the Solvency Il Directive, which sets out minimum
information requirements for an application for authorisation including
information on the specified investments the applicant proposes to deal in.

The application for variation of permission and/or imposition,
variation or cancellation of requirements

(1) Subject to (1A), a firm other than a credit union wishing to make an
application under mSUP 6 must apply online using the forms specified
on the online notification and application system.

(1A) A firm wishing to make an application under B SUP 6 which covers
only credit-related regulated activities must submit any form, notice
or application by using the form in B SUP 6 Annex 5 and submitting it
in the way set out in MSUP 15.7.4R to MSUP 15.7.9 G (Form and method
of notification).

(2) [deleted]

(3) Until the application has been determined, a firm which submits an
application must inform the relevant regulator of any significant
change to the information given in the application immediately it
becomes aware of the change.

(3A) Where an application requires the consent of the FCA, a firm which
submits an application must inform the FCA of any significant change
to the information given in the application immediately it becomes
aware of the change.

(4) Where a firm is obliged to submit any form, notice or application
online under (1), if the online notification and application system
information technology systems fail and online submission is
unavailable for 24 hours or more, until such time as facilities for
online submission are restored a firm must submit any form, notice or
application by using the form in M SUP 6 Ann 5D and submitting it in
the way set out in MSUP 15.7.4R to M SUP 15.7.9 G (Form and method of
notification).

(1) If the online notification and application system fails and online
submission is unavailable for 24 hours or more, the relevant regulator
will endeavour to publish a notice on its website confirming that
online submission is unavailable
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and that the alternative methods of submission set out in
W SUP6.3.15D (4) and M SUP 15.7.4R to MSUP 15.7.9 G (Form and method
of notification) should be used.

(2) Where msUP6.3.15D (4) applies to a firm, M GEN 1.3.2 R (Emergency)
does not apply.

6.3.16 (1) Section 55(U)(2) of the Act (Applications under this Part) requires that
the application for variation of Part 4A permission must contain a
statement:

(a) of the desired variation; and

(b) of the regulated activity or reqgulated activities which the firm
proposes to carry on if its permission is varied.

(1A) Section 55(U)(3) of the Act requires that an application for variation
of a requirement imposed under section 55L or 55M or the imposition
of a new requirement must contain a statement of the desired
variation or requirement.

(2) The full form and content of the application for variation of Part 4A
permission or for the imposition or variation of a requirement is a
matter for direction by the relevant regulator, who will determine the
additional information and documentation required on a case by case
basis.

6.3.17 (1) [deleted]

(2) A firm is advised to discuss its application with the relevant regulator
before submission, particularly if it is seeking a variation of Part 4A
permission or imposition, variation or cancellation of a requirement
within a short timescale. A firm is also advised to include as much
detail as possible (including any additional information identified by
its supervisors at this stage) with its application.

6.3.18 The relevant regulator, as soon as possible after receipt of an application,
will advise the firm of any additional information which is required as part
of its application (see MSUP6.3.23 G to M SUP 6.3.27 G). The amount of
information required will vary depending on the scale of the variation in the
context of the firm as a whole, and the nature, risk profile and complexity of
the variation.

Applications from firms winding down (running off) business
over the long term

6.3.19 A firm which is making an application for variation of Part 4A permission to
wind down (run off) its business before applying for a cancellation of that
permission (see MSUP 6.2.9 G) should read M SUP 6 Annex 4 for details of the
additional procedures that apply.

Applications involving significant changes

6.3.20 In certain cases, the relevant regulator may consider that granting an
application for imposition, variation or cancellation of any requirement or
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6.3.21

6.3.22

6.3.23

6.3.24

for variation of Part 4A permission which includes adding further regulated
activities or changing a limitation would cause a significant change in the
firm's business or risk profile. In these circumstances, the relevant regulator
may require the firm to complete appropriate parts of the full application
pack (see the relevant regulator's website ), as directed by the relevant
regulator. Applications for variation involving significant changes may be
processed by the firm's appropriate supervisory contact in conjunction with
the Authorisations Team. Examples of an application for imposition, variation
or cancellation of a requirement and for variation of Part 4A permission
which may represent a significant change include, but are not limited to, an
application:

(1) to carry on new regulated activities such as accepting deposits;

(2) to extend the insurance business of a firm which already has Part IV
permission which includes carrying out or effecting contracts of
insurance (or both), to new classes of specified investment; or

(3) to remove a requirement preventing a firm from holding or
controlling client money.

(4) [deleted]

A firm that wishes to make a significant change to its business, or is unsure
whether the changes it is proposing would be considered to be significant,
should contact the relevant regulator. The relevant regulator will discuss with
the firm whether it will be required to submit parts of the application pack
and whether any reports from third parties may be required.

The fees payable for a firm applying for the imposition, variation or
cancellation of any requirements and/or a variation of its Part 4A permission
are set out in M FEES 3.

Information to be supplied to the relevant regulator as part of
the application

(1) The relevant regulator may ask for any information it reasonably
requires before determining the application. The information
required will be determined on a case by case basis, taking into
account the relevant regulator's existing knowledge of the firm and
the change requested. The relevant regulator will advise the firm of
the information required at an early stage in the application process.

(2) The nature of the information and documents requested will be
related to the risks posed to the relevant regulator's statutory
objectives by the regulated activities and any unregulated activities
that the firm is carrying on or is seeking to carry on. This information
will be proportional to the nature of the business which the firm
intends to carry on or the risks posed by the firm.

(1) The information the relevant regulator may require includes, but is
not limited to, the examples given in B SUP 6.3.25G:
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6.3.25 Information which may be required. See BSUP 6.3.24 G

6.3.26

6.3.27

6.3.28

All 1. Details of how the firm plans to comply with the relevant
regulator's regulatory requirements relating to any addi-
tional requlated activities it is seeking to carry on.

2. Descriptions of the firm's key controls, senior manage-
ment arrangements and audit and proposed compliance ar-
rangements in respect of any new regulated activity (see
SYSQ).

3. Organisation charts and details of individuals transferring
or being recruited to perform new controlled functions (see
SUP 10A and SUP 10C, and the corresponding PRA require-
ments for details of the application or transfer procedures
under the approved persons or senior managers regime).

Insurance 1. A scheme of operations in accordance with SUP App 2.
business

2. (If the application seeks to vary a permission to include
motor vehicle liability insurance business) details of the
claims representatives required by threshold condition 3F
(Appointment of claims representatives), if applicable.

Accepting 1. A business plan which includes the impact of the vari-

deposits ation on the firm's existing or continuing business financial
and desig-  projections for the firm, including the impact of the re-
nated in- quested change on the firm's financial resources and capital
vestment adequacy requirements.

business

Specific information may also be required by the relevant regulator on the
activities the firm intends to cease, or cease carrying on in relation to any
specified investments (see M SUP 6 Annex 4).

When determining whether to grant an application, the relevant regulator
may request further information, including reports from third parties such as
the firm's auditors, and may require meetings with, and visits to, the firm.
The relevant regulator may also require a statement from members of the
firm's governing body confirming, to the best of their knowledge, the
completeness and accuracy of the information supplied. The relevant
regulator may also discuss the application with other regulators or
exchanges.

When will an application for variation of permission and/or
imposition or variation of requirements be granted?

(1) The relevant regulator is required by section 55B(3) of the Act to
ensure that a firm applying to gain or vary a Part 4A permission or to
impose or vary a requirement satisfies and will continue to satisfy the
threshold conditions in relation to all the regulated activities for
which the firm has or will have a Part 4A permission.

(2) [deleted]
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6.3.28A Where a firm applies to the PRA for the variation of its Part 4A permission,

6.3.28B

6.3.29

6.3.30

6.3.31

6.3.32

6.3.32A

the FCA, in giving consent to such an application or imposing any
requirements on the firm, is required by |section 558(3)| of the Act to ensure
that the firm satisfies and will continue to satisfy the threshold conditions for
which the FCA is responsible in relation to all the requlated activities for
which the firm has or will have Part 4A permission after the variation.

(1) The FCA's duty under|section 55B(3)|of the Act does not prevent it,

having regard to that duty, from taking such steps as it considers
necessary in relation to a particular firm, to meet any of its
operational objectives. This may include granting or consenting to (as
the case may be) a firm's application for variation of Part 4A
permission when it wishes to wind down (run off) its business
activities and cease to carry on new business as a result of no longer
being able to satisfy the threshold conditions.

(2) The FCA may refuse an application, or refuse to give its consent to an
application, under of the Act if it considers that it is
desirable to do so in order to advance any of its operational
objectives.

In determining whether the firm satisfies and continues to satisfy the
threshold conditions, the regulator concerned will consider whether the firm
is ready, willing and organised to comply with the regulatory requirements it
will be subject to if the application is granted.

The specific requirements that apply to certain types of activity will also need
to be considered as these may not allow certain combinations of activity.

In considering whether to grant (or consent to, as the case may be) a firm's
application to vary its Part 4A permission or impose or vary a requirement,
the regulator concerned will also have regard, under section 55R(1) of the
Act (Persons connected with an applicant), to any person appearing to be, or
likely to be, in a relationship with the firm which is relevant. The Financial
Groups Directive Regulations make special consultation provisions where the
regulator is exercising its functions under Part 4A of the Act (Permission to
carry on regulated activities) for the purposes of carrying on supplementary
supervision. Broadly, where a regulator, in the course of carrying on
supplementary supervision, is considering varying the Part 4A permission of a
person who is a member of a group which is a financial conglomerate, the
consultation provisions in section 55R(2) of the Act are disapplied. In their
place, the regulations impose special obligations, linked to the Financial
Groups Directive, to obtain the consent of the relevant competent
authorities, to consult those authorities and to consult with the group itself.

The regulator's powers in respect of application for variation
of Part IV permission

[deleted]

The FCA's power to vary a Part 4A permission after it receives an application
from a firm extends to including in the Part 4A permission as varied any
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provision that could be included as though a fresh permission was being
given in response to an application under|section 55A|of the Act (Application
for permission). Under|section 55E|of the Act (Giving permission: the FCA)

the FCA may:

(1) incorporate in the description of a regulated activity such limitations
(for example, as to the circumstance in which a regulated activity may
or may not be carried on) as it considers appropriate; or

(2) specify a narrower or wider description of reqgulated activity than that
to which the application relates; or

(3) give permission for the carrying on of a requlated activity which is
not included among those to which the application relates and is not
a PRA-regulated activity.

6.3.32B Thus, when determining an application for variation of Part 4A permission, H
the FCA can, include new limitations and vary existing limitations, either on
application from the firm (for example, the customer categories with which a

firm may carry on a specified activity) or, if considered appropriate, by the
FCA under|section 55E(5)|of the Act.

6.3.32C If a firm has applied (whether to the FCA or the PRA) for the variation of a
Part 4A permission, the FCA has the power to impose on that person such
requirements, taking effect on or after the variation of permission, as the
FCA considers appropriate.

6.3.33 [deleted]

6.3.34 If limitationsare varied or imposed or requirements are imposed by the
relevant regulator which were not included in the firm's application for
variation of Part 4A permission, the relevant regulator will be required to
issue the firm with a warning notice and decision notice (see M SUP 6.3.39 G).

6.3.34A Where a firm has made an application to the PRA for the variation of its Part
4A permission and requirements are imposed by the FCA which were not
included in the firm's application, the FCA will be required to issue the firm
with a warning notice and decision notice (see M SUP 6.3.39 G).

How long will an application take?

6.3.35 Under section 55V(1) of the Act (Determination of applications), the relevant
regulator has six months to consider a completed application from the date
of receipt.

6.3.36 If the relevant regulator receives an application which is incomplete (that is,
if information or a document required as part of the application is not
provided), section 55V(2) of the Act requires the relevant regulator to
determine that incomplete application within 12 months of the initial receipt
of the application.
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6.3.36A

6.3.37

6.3.37A

6.3.38

6.3.38A

6.3.39

6.3.40

6.3.41

6.3.42

Where the application cannot be determined by the PRA without the
consent of the FCA, of the Act requires that the FCA's decision
must also be made within the period required in BSUP6.3.35G or

W SUP6.3.36 G as appropriate.

Within these time limits, however, the length of the process will relate
directly to the complexity of the application.

The FCA publishes standard times on its website setting out how long the
application process is expected to take. From time to time, the FCA also
publishes its performance against these times.

At any time after receiving an application and before determining it, the
relevant regulator may require the applicant to provide additional
information or documents. The circumstances of each application will dictate
what additional information or procedures are appropriate.

If the relevant regulator fails to determine an application within the time
period specified in|section 55V|of the Act, this does not mean that the
application is deemed to be granted.

How will the relevant regulator make the decision?

A decision to grant an application will be taken by appropriately
experienced staff at the relevant regulator. However, if the staff dealing with
the application recommend that a firm's application for variation of Part 4A
permission be either refused or granted subject to limitations or
requirements or a narrower description of regulated activities than applied
for, the decision will be subject to the regulator's formal decision making
process.

DEPP gives guidance on the FCA's decision making procedures including the
procedures it will follow if it proposes to refuse an application for variation
of Part 4A permission or for imposition or variation of a requirement either
in whole or in part (for example, an application granted by the FCA but
subject to limitations or requirements not applied for).

Commencing new regulated activities

If the variation ofPart 4A permission is given, the relevant regulator will
expect a firm to commence a new regulated activity in accordance with its
business plan (revised as necessary to take account of changes during the
application process) or scheme of operations for an insurer. Firms should take
this into consideration when determining when to make an application to
the relevant regulator.

(1) Firms should be aware that the appropriate requlator may exercise its
own-initiative variation power or, in respect of FCA-authorised
persons, the FCA may exercise its additional own-initiative variation

power, in each case to vary or cancel their Part 4A permission (see
section 55J|of the Act (Variation or cancellation on initiative of

SUP 6/18

www.handbook.fca.org.uk B Release 42 @ Dec 2024


https://www.legislation.gov.uk/ukpga/2000/8/section/55V/2013-04-01#section-55V-3
https://www.legislation.gov.uk/ukpga/2000/8/section/55V/2019-04-01
https://www.legislation.gov.uk/ukpga/2000/8/section/55J/2013-04-01

SUP 6 : Applications to vary and Section 6.3 : Applications for variation of
cancel Part 4A permission and to permission and/or imposition, variation or
impose, vary or cancel... cancellation of requirements

regulator) and Schedule 6A to the Act (Variation or cancellation of
Part 4A permission on initiative of FCA: additional power)) if the firm
does not:

(a) commence a regulated activity for which they have Part 4A
permission within a period of at least 12 months from the date of
being given permission to carry on that particular activity;

(b) carry on a particular regulated activity for which they have Part
4A permission for a period of at least 12 months (irrespective of
the date of grant); or

(c) respond, in the manner or by taking the steps directed by the
FCA, to notices given by the FCA under paragraph 2 of Schedule
6A to the Act, which notices are given on the basis that it
appears to the FCA that the relevant firm is carrying on no
regulated activity to which its permission relates (for detail on
the circumstances in which such notices may be issued, see
W SUP 7.2.2AG to M SUP7.2.2DG and M SUP 7.2.3AG).

(1A) The appropriate regulator may exercise its own-initiative variation
power to cancel an investment firm's Part 4A permission if the
investment firm has provided or performed no investment services
and activities at any time during the period of six months ending
with the day on which the warning notice under section 55Z(1) of the
Act is given (see MEG 8) and, if the investment firm is an FCA-
authorised person, note also the FCA’s additional own-initiative
variation power.

[Note: article 8(a) of MiFID]
(2) [deleted]
6.3.43 When a firm commences new regulated activities following a variation of a

Part 4A permission, it should have particular regard to the requirements of
Principle 11 (Relations with regulators) (see M SUP 15.3.8 G (1)(c)).

B Release 42 @ Dec 2024 www.handbook.fca.org.uk SUP 6/19



SUP 6 : Applications to vary and Section 6.4 : Applications for cancellation of
cancel Part 4A permission and to permission
impose, vary or cancel...

6.4.1

6.4.1A

6.4.2

6.4.2A

6.4.3

6.4.4

6.4 Applications for cancellation of
permission

[deleted]

Under|section 55H(3)|of the Act (Variation by FCA at request of authorised

person), if an FCA-authorised person applies to the FCA, the FCA may cancel
its Part 4A permission. Cancellation applies to a firm's entire Part 4A
permission, that is to every activity and every specified investment and not to
the individual elements such as specified investments. Changes to the
individual elements of a permission would require a variation.

[deleted]

Under|section 55H(4)|of the Act, the FCA may refuse an application from a

firm to cancel its Part 4A permission if it considers that it is desirable to do so
in order to advance any of its operational objectives.

(1) A firm may apply to the relevant regulator to cancel its Part 4A
permission before it has ceased carrying on all regulated activities.
However, where a firm makes a formal application for cancellation of
its permission when it has not yet ceased carrying on regulated
activities, the relevant regulator will expect the firm:

(a) to cease those regulated activities within the short term (normally
no more than six months from the date of application for
cancellation); and

(b) to have formal plans to cease its regulated activities in an orderly
manner.

(2) Firms should note, however, that the relevant regulator will not grant
an application for cancellation of Part 4A permission until the firm
can demonstrate that it has ceased carrying on all regulated activities
(mSUP6.4.19G).

(3) The relevant regulator may apply additional procedures or require
additional information, as if the firm had entered into a long term
wind down of business (see M SUP 6 Annex 4), if it considers it
appropriate to the circumstances of the firm.

Additional guidance for a firm carrying on insurance business, accepting
deposits, operating a dormant asset fund or which holds client money or
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6.4.5

6.4.5A

6.4.6

customer's assets is given in M SUP 6 Annex 4. As noted in BSUP6.2.9G, it will
usually be appropriate for a firm to apply for variation of its Part 4A
permission and/or the imposition, variation or cancellation of a requirement
while winding down (running off) its requlated activities and before
applying to cancel its Part 4A permission.

The application for cancellation of permission

(M

(1A)

()
3)
@

(5

(M

()

(M

()

Subject to (1A), a firm other than a credit union wishing to cancel its
Part 4A permission, must apply online at the appropriate regulator
website using the form specified on the online notification and
application system.

An FCA-authorised person wishing to cancel its Part 4A permission
which covers only credit-related requlated activities must submit any
form, notice or application by using the form in B SUP 6 Annex6 and
submitting it in the way set out in MSUP 15.7.4R to M SUP 15.7.9G (Form
and method of notification).

[deleted]
[deleted]

Until the application has been determined, a firm which submits an
application for cancellation of Part 4A permission must inform the
relevant regulator of any significant change to the information given
in the application immediately it becomes aware of the change.

Where a firm is obliged to submit any form, notice or application
online under (1), if the online notification and application system fails
and online submission is unavailable for 24 hours or more, until such
time as facilities for online submission are restored a firm must submit
any form, notice or application by using the form in B SUP 6 Annex 6D
and submitting it in the way set out in mSUP 15.7.4R to mSUP 15.7.9G
(Form and method of notification).

If the online notification and application system fails and online
submission is unavailable for 24 hours or more, the relevant regulator
will endeavour to publish a notice on its website confirming that
online submission is unavailable and that the alternative methods of
submission set out in MSUP6.4.5D (5) and mSUP 15.7.4R to mSUP 15.7.9G
(Form and method of notification) should be used.

Where mSUP6.4.5D (5) applies to a firm, m GEN 1.3.2R (Emergency) does
not apply.

In addition to applying for cancellation of Part 4A permission in
accordance with B SUP 6.4.5D, a firm may discuss prospective
cancellations with its supervisory contact at the appropriate regulator.
Alternatively a firm can contact the Supervision Hub on 0300 500
0597.

To contact the Cancellations Team:

(a) write to: Cancellations Team, The Financial ConductAuthority, 12
Endeavour Square, London, E20 1JN; or; or
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6.4.7

6.4.8

6.4.9

6.4.10

6.4.11

6.4.12

(b) email cancellation.team@fca.org.uk

(3) If a firm which has applied for cancellation decides to remain
authorised it should inform the relevant regulator immediately using
one of the methods in BSUP6.4.6 G (2).

When an application is received, the relevant regulator will send the firm a
written acknowledgement. The firm will be required to provide information
which, in the opinion of the relevant regulator, is necessary for it to
determine whether to grant or refuse the application for cancellation of Part
4A permission.

Information to be supplied to the relevant regulator as part of
the application for cancellation of permission

The information which the relevant regulator may request on the
circumstances of the application for cancellation and the confirmations
which the relevant regulator may require a firm to provide will differ
according to the nature of the firm and the activities it has Part 4A
permission to carry on.

A firm will be expected to demonstrate to the relevant regulator that it has
ceased carrying on regulated activities. The relevant regulator may require,
as part of the application, a report from the firm that includes, but is not
limited to, the confirmations referred to in MSUP6.4.12 G (as appropriate to
the firm's business). The relevant regulator may also require additional
information to be submitted with the report including, in some cases,
confirmation or verification from a professional adviser on certain matters to
supplement the report (see M SUP 6.4.15 G).

(1) If a firm is subject to the complaints rules in DISP, the FCA may
request confirmation from the firm that there are no unresolved,
unsatisfied or undischarged complaints against the firm from a
customer of the firm.

(2) If there are unresolved or undischarged complaints against a firm
from a customer of the firm, the FCA may request confirmation, as
appropriate, of the steps (if any) which have been taken under the
firm's complaints procedures and the amount of compensation
claimed. The FCA may also request an explanation of the
arrangements made for the future consideration of such complaints.

If the firm is carrying on designated investment business with retail clients,
the FCA may request confirmation that the firm has written, or intends to
write, to all retail clients with, or for whom, the firm has conducted
regulated activities within a certain period.

Confirmations and resolutions

The relevant regulator will usually require the report in mSUP6.4.9G to be
signed by a director or other officer with authority to bind the firm. It may
include confirmations from the firm that, in relation to business carried on
under its Part 4A permission, it has:

(1) ceased carrying on all regulated activities;
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6.4.13

6.4.14

6.4.15

6.4.16

(2) properly disbursed funds in its client bank accounts and closed those
accounts;

(3) discharged all insurance or deposit liabilities; and

(4) properly transferred all investments, title documents and other
property that it held on behalf of clients.

The relevant regulator may also require a resolution from the firm's
governing body, for example to support the application for cancellation of
permission, expressed to be irrevocable, and to give the signatory the
authority to sign the formal report to the relevant regulator.

Under section 398 of the Act (Misleading the FCA or PRA: residual cases), it is
an offence, in purported compliance with a requirement imposed by or
under the Act (including the directions in B SUP 6.4.5 D), for a person to
knowingly or recklessly give the regulator information that is false or
misleading. If necessary, a firm should take appropriate professional advice
when supplying information required by the regulator(s). An insurer, for
example, may ask an actuary to check assumptions in respect of future claims
made under contracts of insurance.

Reports from professionals

The relevant regulator may require additional information, including
professional advice, to supplement or support the report in mSUP6.4.9 G
where it considers this appropriate. Examples of reports that may be
requested by the relevant regulator include, but are not limited to those
detailed in mSUP 6.4.16 G.

Types of reports. See BSUP 6.4.15G

a bank or building society ¢ an audited balance sheet which
confirms that, in the auditor's opin-
ion, the firm has no remaining de-
posit liabilities to customers;

¢ a report from auditors or re-
porting accountants;

a securities and futures firm ¢ a report from auditors or re-
porting accountants

an insurer ¢ an audited closing balance sheet
which demonstrates that the firm
has no insurance liabilities to pol-
icyholders;

¢ a report from the auditors or re-
porting accountants; and

¢ in some cases, an actuarial opin-
ion as to the likelihood of any re-
maining liabilities to policyholders.
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6.4.17

6.4.18

6.4.19

6.4.20

6.4.21

If a firm is transferring its business, the relevant regulator may require a
professional opinion in respect of certain aspects of the transfer. For
example, the relevant regulator may require a legal opinion on the validity
of arrangements to transfer reqgulated activities, client money, client deposits,
custody assets or any other property belonging to clients, to another
authorised person. Alternatively, an auditor or reporting accountant may be
requested to verify that a transfer has been properly accounted for in the
firm's books and records. Transfers of insurance and banking business are
subject to statutory requirements (see M SUP 18).

Approved persons

(1) A firm which is applying for cancellation of Part 4A permission and
which is not otherwise authorised by, or under, the Act should, at the
same time:

(a) comply with:

(i) WSUP 10A.14.8R (for a firm that has appointed
representatives);

(ii) M SUP 10C.14.5R (for an SMCR firm); or
(iii) the corresponding PRA requirements; and

(b) notify the the FCA or PRA of persons ceasing to perform
controlled functions specified by that regulator.

These forms should give the effective date of withdrawal, if known
(see W SUP 10A and M SUP 10C (FCA’s regimes for approved persons)).

When will the relevant regulator grant an application for
cancellation of permission?

The relevant regulator will usually not cancel a firm's Part 4A permission
until the firm can demonstrate that, in relation to business carried on under
that permission, it has, as appropriate:

(1) ceased carrying on regulated activities or fully run off or transferred
all insurance liabilities;

(2) repaid all client money and client deposits;

(3) discharged custody assets and any other property belonging to
clients; and

(4) discharged, satisfied or resolved complaints against the firm.

If it is not possible for a firm to demonstrate a relevant matter referred to in
M SUP6.4.19 G, for example, depositors are uncontactable, the firm will be
expected to have satisfied the relevant regulator that it has made adequate
provisions for discharging any liabilities to clients which do not involve the
firm carrying on regulated activities.

Before the relevant regulator cancels a firm's Part 4A permission, the firm
will be expected to be able to demonstrate that it has ceased or transferred
all requlated activities under that permission. For example, the firm may be
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6.4.22

asked to provide evidence that a transfer of business (including, where
relevant, any client money, customer assets or deposits or insurance
liabilities) is complete. As noted in M SUP 6.4.9 G, the relevant regulator may
require the firm to confirm this by providing a report, in a form specified by
the relevant regulator:

(1) as part of the application for cancellation of permission, if the firm
has ceased carrying on all requlated activities under its Part 4A
permission at the time of application (see M SUP 6.4.9 G); or

(2) after the application but before its determination, if the firm has not
ceased carrying on regulated activities under itsPart 4A permission at
the time of application.

In deciding whether to cancel a firm's Part 4A permission, the relevant
regulator will take into account all relevant factors in relation to business
carried on under that permission, including whether:

(1) there are unresolved, unsatisfied or undischarged complaints against
the firm from any of its customers;

(2) the firm has complied with m CASS 5.5.80 R and CASS 7.11.34R (Client
money: discharge of fiduciary duty) and m CASS 7.11.50 R (Client money:
allocated but unclaimed client money) if it has ceased to hold client
money; these rules apply to both repayment and transfer to a third

party;

(3) the firm has ceased to hold or control custody assets in accordance
with instructions received from clients and W COBS 6.1.7 R or article 49
of the MIFID Org Regulation (see M COBS 6.1ZA.9EU) (Information
concerning safeguarding of designated investments belonging to
clients and client money);

(4) the firm has repaid all client deposits, if it is ceasing to carry on
regulated activities including accepting deposits;

(5) the relevant regulator or another regulator has commenced an
investigation against the firm or continuing enforcement action
against the firm;

(6) there are any matters affecting the firm which should be investigated
before a decision on whether the firm should have its Part 4A
permission cancelled by the relevant regulator or be disciplined;

(7) the firm has unsettled or unexpired liabilities to consumers, for
example, outstanding contracts (such as deposits or insurance
liabilities);

(8) the firm has settled all its debts to the appropriate requlator; and

(9) the factors set out in MSUP6.4.19 G apply.
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6.4.23

6.4.24

6.4.25

6.4.26

6.4.27

The FCA and the PRA enforcement and investigation powers
against a former authorised person

If an application for cancellation of a firm's Part 4A permission has been
granted and a firm's status as an authorised person has been withdrawn (see
M SUP6.5) it will remain subject to certain investigative and enforcement
powers as a former authorised person. These include:

(1) information gathering and investigation powers in|Part Xl of the Act
(Investigation gathering and investigations) (seem EG 3 (Use of
information gathering and investigation powers));

(2) powers to apply to court for injunctions and restitution orders in
of the Act (Injunctions and restitution) (seeM EG 10 (Injunctions)
and MEG 11 (Restitution and redress));

(3) powers in|Part XXIV|of the Act (Insolvency) to petition for

administration orders or winding up orders against companies or
insolvent partnerships, or bankruptcy orders (or in Scotland
sequestration awards) against individuals (see M EG 13 (Insolvency));

(4) powers in|Part XXVII[of the Act (Offences) to prosecute offences
under the Act and other specified provisions (see M EG 12 (Prosecution
of criminal offences)).

However, the following powers may not be used against former authorised
persons:

(1) powers to take disciplinary action against firms by publishing
statements of misconduct undersection 205| of the Act (Public
censure) or imposing financial penalties underlsection 206(1)| of the
Act (Financial penalties); and

(2) the power to require firms to make restitution under|section 384|of

the Act (Power of FCA or PRA to require restitution).

Consequently, the relevant regulator considers that it will have good reason
not to grant a firm's application for cancellation of permission where:

(1) the FCA and/or the PRA proposes to exercise any of the powers
described in mSUP6.4.24 G; or

(2) the FCA and/or the PRA has already begun disciplinary and/or
restitution proceedings against the firm by exercising either or both
of these powers against the firm.

TheFCA's use of those powers is outlined in M DEPP 6 (Penalties).

How long will an application take?

(1) Under section 55V(1)of the Act (Determination of applications), the
relevant regulator has six months to consider a completed
application.

(2) If the relevant regulator receives an application which is incomplete,
that is, where information or a document required as part of the
application is not provided, section 55V(2) of the Act requires the
relevant regulator to determine the incomplete application within 12
months of the initial receipt of the application.
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(3) Within these time limits, however, the length of the process will
relate directly to the complexity of cancellation requested and
whether the firm has fully wound down (run off) its activities at the
time it applies.

6.4.27A The FCA publishes standard response times on its website setting out how
long the application process is expected to take in practice. From time to
time, the FCA also publishes its performance against these times.

How will the relevant regulator make the decision?

6.4.28 A decision to grant an application for cancellation of permission will be
taken by appropriately experienced staff at the relevant regulator. Where,
however, the staff dealing with the application recommend that a firm's
application for cancellation of Part 4A permission be refused, the decision
will be subject to the regulator's formal decision making process.

6.4.29 See DEPP for guidance on the FCA's decision making procedures, including
the procedures it will follow if it proposes to refuse an application for
cancellation of Part 4A permission.
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6.5 Ending authorisation

6.5.1 Under|section 33(2)|of the Act (Withdrawal of authorisation), if the

appropriate regulator cancels a firm's Part 4A permission, and as a result
there is no regulated activity for which the firm has permission, the regulator
authorising that firm is required to give a direction withdrawing the firm's
status as an authorised person.

6.5.2 [deleted]

6.5.2A (2) If the FCA concludes that it should grant an FCA-authorised person's
application for cancellation of permission and end its authorisation,
the FCA will:

(1) cancel the firm's Part 4A permission under |section 55H(3)| of the Act;
(2) withdraw the firm's authorised status under|section 33(2)[ of the Act

by giving the firm a direction in writing; and

(3) update the firm's entry in the Financial Services Register to show it
has ceased to be authorised.
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Additional guidance for a firm winding down (running off) its business

If a firm has Part 4A permission which enables it to hold client money or to carry on regu-
1. lated activities including:

(a) carrying out contracts of insurance and effecting contracts of insurance; or
(b)  accepting deposits;
(c)  safeguarding and administration of assets; or

(d)  meeting of repayment claims or managing dormant asset funds (including the invest-
ment of such funds);

it may require a long period (usually in excess of six months) in which to wind down (run off)
its business. In these circumstances, it will usually be appropriate for the firm to apply for a
variation of Part 4A permission before commencing the wind down.

2. A firm that believes that it may need to apply for a variation of Part 4A permission as a first
step towards cancellation of its permission should discuss its plans with its supervisory contact
at the relevant regulator.

3. If appropriate, in the interests of its statutory objectives (limited to the operational objectives
in the case of the FCA), the appropriate regulator will require details of the firm's plans and
will discuss them with the firm and monitor the winding down or transfer of the firm's busi-
ness. During the period in which it is winding down, a firm will also be required to notify any
material changes to the information provided such as, for example, receipt of new complaints
and changes to plans.

4, If, after its Part 4A permission has been varied, a firm has wound down its business, complied
with any requirements imposed and ceased to carry on regulated activities (or expects to do
so within the next six months), it should then make an application for cancellation of its Part
4A permission (see SUP 6.4 (Applications for cancellation of permission)).

Use of own-initiative powers

5. If, for example, the FCA or the PRA has concerns relating to any of the statutory objectives
(limited to the operational objectives in the case of the FCA), it may use its own-initiative vari-
ation power (see SUP 7 (Individual requirements) and EG 8 (Variation and cancellation of per-
mission on the FCA's own initiative and intervention against incoming firms)), to vary the Part
4A permission of a firm which is winding down or transferring its regulated activities.

5A  If, for example, the appropriate regulator has concerns relating to any of its statutory object-
ives (limited to the operational objectives in the case of the FCA), it may use its own-initiative
requirements power to impose on a firm that is winding down or transferring its requlated ac-
tivities, any requirement, or vary or cancel a requirement imposed by it on that firm.

Reporting requirements: general

6. If a firm is winding down (running-off) its business, the routine reporting requirements in SUP
16 (Reporting requirements) will apply unless the firm is granted a waiver. In addition, a firm
may be asked to submit additional reports, for example, to enable the appropriate regulator
to monitor the wind down.

1. If a firm makes an application in accordance with SUP 6 to effect the winding down of
regulated activities which it is carrying on including the repayment of client money, or
the return of client deposits, custody assets or any other property belonging to clients,
the appropriate regulator will expect it to have formal plans to ensure that:

(1) the regulated activities are wound down in an orderly manner;
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(2) the requlated activities are properly completed and all client deposits, client money, cus-
tody assets or any other property belonging to clients are repaid, returned or trans-
ferred to another Authorised person; and

(3) the interests of customers are not adversely affected.
2. [deleted]
1 A firm must comply with CASS 5.5.80 Rand CASS 7.11.34R (Client money: discharge of fidu-

ciary duty) and CASS 7.11.50 R (Allocated but unclaimed client money) if it is ceasing to
hold client money. A firm must also cease to hold or control custody assets in accordance
with instructions received from clients and COBS6.1.7 R or article 49 of the MiFID Org Re-
gulation (see COBS 6.1ZA.9EU) (Information concerning safeguarding of designated invest-
ments belonging to clients and client money). These rules apply to both repayment and
transfer to a third party.

1. A firm carrying on insurance business which, ultimately, intends to cease insurance business
completely, will first need to apply for a variation of its Part 4A permission while it is run-
ning off its business. The firm should apply for a variation of Part 4A permission to remove
the activity of effecting contracts of insurance from its permission, thus restricting its activit-
ies to carrying out insurance contracts to enable it to run off its remaining insurance liabilit-
ies (see SUP6.2.9G ).

2. Examples of variations of Part 4A permission which may be appropriate in the context of
winding down insurance business include:

(1) removing one or more regulated activities (for example, when a firm which has Part
4A permission to carry on insurance business enters into run-off, its Part 4A permis-
sion will need to be varied to remove the activity of effecting contracts of insurance
in relation to new contracts of insurance); a new contract of insurance excludes con-
tracts effected under a term of a subsisting contract of insurance. Thus the firm'-
spermission will be restricted to carrying out contracts of insurance to enable it to
run off its existing liabilities; or

(2) imposing a limitation on regulated activities in a firm's Part 4A permission.

2A A firm may also have imposed on it a new requirement, or any existing requirement im-
posed on a firm may be varied or cancelled. In the context of winding down insurance busi-
ness, it may for example be appropriate to impose a requirement on the type of investments
a firm holds to support its insurance liabilities.

3. An insurer ceasing to effect contracts of insurance is required to submit a scheme of opera-
tions in accordance with SUP App 2 (Insurers: scheme of operations). The PRA may require
other information depending on the circumstances, for example an actuarial assessment of
the firm's run-off.

4, A firm that is ceasing effecting newcontracts of insurance in all categories of specified invest-
ment should refer to SUP App 2 for details of the specific reporting requirements that apply.

58 An insurer should note that the PRA will not cancel a firm's permission until all the firm's in-
surance liabilities have been discharged, including any potential insurance liabilities. A firm
is, therefore, advised to submit an application for cancellation of its Part 4A permission
when its run-off is completed.

1. A firm making an application in accordance with SUP 6 which requires any approval from the
Society of Lloyd's should apply to the Society for this in addition to applying to the relevant
regulator.

2. Where a firm has Part 4A permission to manage the underwriting capacity of a Lloyd's syn-

dicate as a managing agent at Lloyd's then, if it wishes to vary its Part 4A permission to re-
move this regulated activity or to cancel its Part 4A permission completely, special proced-
ures will apply.

3. (1) As a first step, the firm should apply to the relevant regulator for a variation of its
Part 4A permission to limit the requlated activity, after the Lloyd's syndicates have
been closed, to permit no new business. Once the syndicates have been closed, the
firm's consent from the Society to manage syndicates will also lapse

SUP 6 Annex 4/2 www.handbook.fca.org.uk B Release 42 @ Dec 2024



SUP 6 : Applications to vary and Annex 4
cancel Part 4A permission and to
impose, vary or cancel...

2) After a period of one year from the date of closure of the Lloyd's syndicates the firm
may apply to vary its Part 4A permission, to remove the regulated activity or to can-
cel its Part 4A permission entirely, as appropriate. At this time, a firm's approval
from the Society of Lloyd's as a managing agent will cease.

4, Firms which wish to discuss these procedures in more detail should contact their appropriate
supervisory contact and the Society of Lloyd's, as appropriate.

1. As stated in SUP6.2.9 G, where a bank, or other firm with permission that includes accepting de-
posits, wishes to cancel itsPart 4A permission, it will generally need to apply for a variation of that
permission while it winds down its business.

2. When a firm is winding down its business activities, it may be appropriate to:
(1) vary its Part 4A permission by imposing a limitation that no new deposits will be accepted; or

(2) vary its Part 4A permission by imposing a /limitation on the purchasing of investments for its
own account; or

(3)impose on it requirements concerning solvency.

3. After a bank has discussed with the appropriate regulator the type of variation of Part 4A permis-
sion and/or requirement the bank requires to wind down its business, it should make an application
as directed in SUP 6.3.15 D and follow the guidance and procedures in SUP 6 as well as the additional

procedures set out in this annex.

4. As appropriate, one or more of the following may be imposed on a firm:

(1) a requirement that the firm takes certain steps or refrains from adopting or pursuing a particu-
lar course of action or to restrict the scope of its business in a particular way;

(2) a limitation on accepting deposits, for example a limitation that no new deposits will be
accepted;

(3) a requirement restricting the granting of credit or the making of investments;

(4) a requirement prohibiting the firm from soliciting deposits either generally or from persons who
are not already depositors.

5. The information concerning the circumstances of these applications and the confirmations a firm
is required to give to the regulator(s) concerned will differ according to the nature of the bank and
itsPart 4A permission. If appropriate, it may include, but will not necessarily be limited to:

(1) a plan containing the arrangements made in respect of the business of any current depositors,
for example how and when the firm intends to repay or novate arrangements with depositors; or

(2) confirmation that the bank will not take any new deposits, will not roll over or renew any ex-
isting deposits at maturity and will repay all remaining deposits (including accrued interest) as they
fall due for repayment

Dealing with residual deposits: general

6. Where a firm has residual deposits which, for whatever reason, cannot be repaid, they may be
protected by a number of different methods. The precise applicability of the courses to be followed
depends upon the particular circumstances of the individual firm. The appropriate regulator's super-
visory approach will be determined by the course of action taken.

Holding funds on trust

7. In some circumstances, it may be appropriate for the firm to make an irrevocable transfer of
funds, at least equal to the total of its deposits, to an independent trustee to be held on trust for
the benefit of the depositors. Any such proposal should be discussed in advance with the appropri-
ate regulator. The amount of funds held on trust should at all times exceed the total of all deposits,
in order to provide for contingencies. Trust account arrangements are appropriate only in respect of
solvent institutions. The guidance in paragraph 13 of this section applies in most cases.

8. (1) A plan containing the arrangements should be made by the firm in respect of the business of
any current depositors, for example how and when the firm intends to repay or novate arrange-
ments with depositors.

(2) The trustee should be an independent and appropriately qualified third party, nominated by the
institution and acceptable to the appropriate regulator.
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(a) The trustee should usually be a major UK bank. If appropriate, an additional trustee from within
the institution may be appointed, preferably in an advisory role. An internal trustee may help to en-
sure continuity if the firm and the trust are likely to remain in existence for the foreseeable future.

(b) The appropriate regulator should be consulted about, or pre-notified of, a potential change of
trustee.

(c) Trustees are responsible for fulfilling their obligations under the trust deed. In practice, the ap-
propriate regulator may wish to point out that certain factors need to be given consideration by
the trustees and the institution (for example, the procedures for paying out to depositors).

9. The appropriate regulator would require to see an opinion by the firm's legal advisers, con-
firming the validity and enforceability of the trust and in particular specifying the extent (if any) to
which the trust arrangements may be set aside in future. The appropriate regulator reserves the
right to request sight of the proposed trust documentation itself.

10. The trustee has the right (and probably the obligation) to invest the funds, and in doing so
should normally seek to "match" the maturity profile of the firm's deposit base. However, the fol-
lowing could result in deposit liabilities exceeding trust funds at any time:

(a) maturity mismatches, that is, whether there are insufficient liquid funds across the maturity
bands to repay depositors; or

(b) changes in interest rates; or
(c) the trustee's fees and disbursements.

11. The trustee should not deposit, or otherwise invest, trust funds except in segregated accounts
with third-party authorised institutions.

(1) An auditor's report, similar to that used to determine whether all the deposits have been repaid
by a firm, should be provided to confirm that all depositors have been repaid before the discharge
of a trust is allowed.

(2) Auditors' reports, from the trust's auditors, should subsequently be obtained at intervals to dem-
onstrate that funds in the trust continue to be at least equal to the remaining liabilities to depos-
itors and that repayments have been properly made. The firm retains the ultimate responsibility to
provide information to theappropriate regulator.

(3) The appropriate regulator may, however, require the inclusion of a clause in the trust deed re-
quiring the trustee to provide such information as may be requested.

12. Entering into a trust arrangement does not "transfer" deposits or discharge the firm's contrac-
tual obligations to its depositors.

Holding the funds in segregated accounts

13. The firm may place and retain an amount at all times at least equal to its deposit liabilities in a
segregated account with its usual bankers. The advantage of this course of action is that if all de-
posit liabilities are matched by funds in such an account, then the firm is not carrying on the regu-
lated activity of accepting deposits in contravention of the Act.

14. Placing funds in a segregated account does not discharge a firm's contractual obligations to its
depositors.
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Variation of permission application form

This annex consists only of one or more forms.

Variation of Permission Application - Insurance Business, Banking (accepting deposits), Electronic|
Money, Lloyd's Market and Funeral Plan Providers|

Variation of Permission Application - Insurance Business, Banking (accepting deposits), Electronic|
Money, Lloyd's Market and Funeral Plan Providers (Notes)| H

|Variation of Permission Application - Investment Business|

[Variation of Permission Application - Investment Business (Notes)|

Variation of Permission Application — Home Finance Mediation and General Insurance Distribution|
Activities|

Variation of Permission Application — Home Finance Mediation and General Insurance Distribution|
Activities (Notes)|

[Variation of Permission (VOP) Application Consumer Credit Activities|

[Variation of Permission (VOP) Application Consumer Credit Activities (Notes)|

[Variation of Permission (VOP) Application — Claims Management|

[Variation of Permission (VOP) Application — Claims Management (Notes)|

[Variation of Permission (VOP) Application — Funeral Plans |

[Variation of Permission (VOP) Application — Funeral Plans (Notes) |

[Variation of Permission (VOP) Application — Financial Promotions|

[Variation of Permission (VOP) Application — Financial Promotions (Notes)|
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https://www.fca.org.uk/publication/forms/vop-mgi-form.docx
https://www.fca.org.uk/publication/forms/vop-mgi-form.docx
https://www.fca.org.uk/publication/forms/vop-mgi-notes.docx
https://www.fca.org.uk/publication/forms/vop-mgi-notes.docx
https://www.fca.org.uk/publication/forms/vop-consumer-credit-form.docx
https://www.fca.org.uk/publication/forms/vop-consumer-credit-notes.docx
https://www.fca.org.uk/publication/forms/vop-claims-management-form.docx
https://www.fca.org.uk/publication/forms/vop-claims-management-notes.docx
https://www.fca.org.uk/publication/forms/vop-funeral-plans-form.docx
https://www.fca.org.uk/publication/forms/vop-funeral-plans-notes.docx
https://www.fca.org.uk/publication/forms/vop-financial-promotions-form.docx
https://www.fca.org.uk/publication/forms/vop-financial-promotions-notes.docx
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Cancellation of permission application form

This annex consists only of one or more forms. Forms are to be found through the following address:

Cancellation of permission application form

[https://www.fca.org.uk/publication/forms/cancellation-of-permission-form.docx|
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6A.1.1

6A.1 Application and purpose

Application

This chapter applies to a firm:
(1) that wishes to apply to the FCA for approver permission; or

(2) with approver permission.

6A.1.2 This chapter will also be of interest to a person who is applying, or is
considering applying, for Part 4A permission and who may also wish to apply
for approver permission.
PU DOS e eeeeeeeeeeeeeeeeee.
6A.1.3 Under sections 21(2A) and 55NA of the Act a firm is unable to approve a
financial promotion for the purposes of section 21 of the Act unless:
(1) the firm has obtained approver permission entitling it to approve that
financial promotion; or
(2) an approver permission exemption applies.
6A.1.4 A firm that approves, or purports to approve, a financial promotion other
than:
(1) in accordance with the terms of its approver permission, if it has such
a permission; or
(2) within the scope of an approver permission exemption,
is taken to have contravened a requirement imposed on the firm under the
Act.
[Note: section 55NA(2) and (11) of the Act]
6A.1.5 This chapter explains how:
(1) a firm can apply for approver permission;
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(2) a firm with approver permission can apply to the FCA to vary the
terms of that approver permission or to cancel it; and

(3) the FCA assesses and determines those applications.

6A.1.6 This chapter also outlines the FCA’s power, on its own initiative, to vary the
terms of a firm’s approver permission or to cancel it.

6A.1.7 This chapter also includes a rule that requires a firm to keep the FCA
informed of its plans to approve financial promotions of investments subject
to marketing restrictions (M SUP 6A.2.19R).

Interaction with other powers

6A.1.8 Apart from the FCA’s power to grant, vary or cancel approver permission,
section 55NA(12) of the Act confirms that the FCA may exercise other powers
under the Act to restrict a firm’s ability to approve financial promotions
beyond the restriction imposed by section 55NA. For example, the FCA may
exercise its power to impose requirements under section 55L of the Act to
restrict a firm’s ability to approve financial promotions for which it would
not otherwise require approver permission (see M SUP 6.3 and M SUP 7).
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6A.2 Applications relating to approver

permission
Applying for approver permission
6A.2.1 (1) The following persons may apply to the FCA for the grant of
approver permission:

(a) a firm; or

(b) a person whose application for Part 4A permission has yet to be
determined.

(2) In the case of an applicant for Part 4A permission, the FCA is likely to
consider the application for approver permission alongside the
application for Part 4A permission.

6A.2.2 (1) The FCA may grant approver permission to a firm enabling it to
approve:

(a) any financial promotions; or

(b) only certain financial promotions.

(2) In relation to (1)(b), the FCA may grant approver permission subject
to any terms the FCA considers appropriate. This may, in particular,
provide for the approver permission to cover only financial
promotions relating to certain kinds of controlled investment.

(3) Where the FCA grants approver permission only in relation to certain
financial promotions this may be:

(a) in accordance with the firm’s own application; or

(b) because the FCA determines that it is appropriate to grant
approver permission on terms which are different to those
applied for.

[Note: section 55NA(4) of the Act]

6A.2.3 If the FCA grants or varies approver permission, the FCA will set out the
terms on which the permission is granted, in particular, by describing what
kinds of financial promotion the firm is entitled to approve and any
conditions applicable to the exercise of the approver permission.

[Note: section 55NA(6) of the Act]
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6A.2.4

6A.2.5

6A.2.6

6A.2.7

(1) The FCA may refuse to grant an application for approver permission
under section 55NA of the Act, or refuse an application to vary or
cancel an existing approver permission, if it appears to the FCA that it
is desirable to do so in order to advance one or more of its
operational objectives.

(2) The FCA can only grant an application for approver permission made
by an applicant for Part 4A permission if the applicant obtains
authorisation.

[Note: section 55NA(7) of the Act]
The FCA will assess an application for approver permission by reference to its
operational objectives. In making this assessment, the FCA is likely to have

particular regard to:

(1) the applicant’s systems, controls and resources (including relevant
personnel) relating to the approval of financial promotions;

(2) the competence and expertise of relevant individuals;

(3) the applicant’s processes (or intended processes) for approving
financial promotions; and

(4) the applicant’s readiness to comply with the relevant financial
promotion rules.

[Note: for the FCA’s quidance on approving financial promotions see:|https:/
www.fca.org.uk/firms/financial-promotions-and-adverts/approving-financial-

9romotions|

Applicant’s competence and expertise to approve financial
promotions

(1) The FCA ordinarily expects to grant permission only to approve
financial promotions relating to controlled investments (or, where
relevant, controlled claims management activity) of a kind in relation
to which the applicant can demonstrate that it has appropriate
competence and expertise to assess compliance with the applicable
financial promotion rules.

(2) In assessing an applicant’s expertise in (1), the FCA will have regard,
among other factors, to the regulated activities for which the
applicant has applied for, or for which the applicant has, Part 4A
permission.

(1) The FCA expects a person applying for approver permission to apply
only for permission to approve financial promotions:

(a) of a kind which the person anticipates they will, in fact, assess for
the purposes of giving, or refusing to give, approval (if approver
permission is granted); and

(b) relating to controlled investments (or, where relevant, controlled
claims management activity) of a kind in relation to which the
person reasonably believes they have appropriate competence
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6A.2.8

6A.2.9

6A.2.10

6A.2.11

D

and expertise to assess compliance with the applicable financial
promotion rules.

(2) In accordance with (1), the FCA discourages applicants from applying
for blanket approver permission in respect of financial promotions
generally.

Preparing for an application

A firm that intends to apply for:
(1) approver permission;
(2) a variation of its approver permission; or
(3) cancellation of its approver permission,

should, consistent with Principle 11 (Relations with regulators), discuss its
plans with its supervisory contact at the FCA as early as possible before
making an application. These discussions will help the FCA and the firm to
agree the correct approach for the firm’s application.

Making an application

(1) A firm wishing to apply for approver permission, or for a variation or
cancellation of its approver permission, must apply online using the
relevant form specified on the online notification and application
system.

(2) Until the application has been determined, a firm which submits an
application must inform the FCA of any significant change to the
information given in the application immediately after it becomes
aware of the change.

(3) If the online notification and application system fails and online
submission is unavailable for 24 hours or more, until such time as
facilities for online submission are restored, a firm must submit the
relevant form in M SUP 6 Annex 5D in the way set out in M SUP 15.7.4R to
B SUP 15.7.9G (Form and method of notification).

(1) If the online notification and application system fails and online
submission is unavailable for 24 hours or more, the FCA will
endeavour to publish a notice on its website confirming that online
submission is unavailable and that the alternative methods of
submission set out in M SUP 15.7.4R to M SUP 15.7.9G (Form and method
of notification) should be used.

(2) Where msUP 6A.2.9D(3) applies to a firm, m GEN 1.3.2R (Emergency)
does not apply.

An applicant for Part 4A permission that also wishes to apply for approver
permission should refer to the FCA’s website for information on how to
make this application.
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6A.2.12 As soon as possible after receipt of an application for approver permission,
the FCA will advise the applicant of any additional information which is
required as part of its application. The amount of information required will
vary depending on the type of financial promotions in relation to which the
applicant is seeking approver permission and the related risk profile of the
application.

6A.2.13 The fees payable by a person applying for approver permission, or an
extension of approver permission, are set out in M FEES 3 Annex 14R.

How long will an application take?

6A.2.14 (1) Under section 55V(1) of the Act (Determination of applications), the
FCA has 6 months to consider a completed application from the date
of receipt.

(2) If the FCA receives an application which is incomplete (that is, if
information or a document required as part of the application is not
provided), section 55V(2) of the Act requires the FCA to determine
that incomplete application within 12 months of the initial receipt of
the application.

(3) If the FCA fails to determine an application within the time period
specified in section 55V of the Act, this does not mean that approver
permission is deemed to be granted.

How will an application be determined?

6A.2.15 (1) A decision to grant an application will be taken by appropriately
experienced staff at the FCA. However, if the staff dealing with the
application recommend that a firm’s application for approver
permission, or for a variation of its approver permission, be either
refused or granted on terms other than those applied for, the
decision will be subject to the FCA’s formal decision-making process.

(2) DEPP gives guidance on the FCA’s decision-making procedures,
including the procedures it will follow if it proposes to refuse an
application for approver permission either in whole or in part.

Consultation with other regulators

6A.2.16 Before granting approver permission, or varying or cancelling a firm’s
approver permission in response to an application under section 55NA of the
Act, the FCA will consult:

(1) the PRA, if the applicant is a person:

(a) who is, or on the granting of an application for Part 4A
permission will be, a PRA-authorised person; or

(b) who is a member of a group which includes a PRA-authorised
person;
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6A.2.17

6A
6A.2.18

6A.2.19

(2) the Gibraltar regulator, if the applicant or firm is a Gibraltar-based
person (in each case within the meaning of Schedule 2A of the Act).

[Note: section 55NA(9) and (10) of the Act]

Threshold conditions

In granting approver permission, the FCA is required by section 55B(3) of the
Act to ensure that the applicant or firm satisfies, and will continue to satisfy,
the threshold conditions for which the FCA is responsible in relation to all
the regulated activities for which the applicant or firm has, or will have, Part
4A permission.

Approvals of financial promotions of investments subject to
marketing restrictions

(1) A firm that applies for permission to approve financial promotions
relating to certain types of investment will be asked whether it
expects to approve financial promotions relating to:

(a) restricted mass market investments; and
(b) non-mass market investments.

(2) Reference to these categories of investment subject to marketing
restrictions is unlikely to form part of a firm’s approver permission.

(3) Nevertheless, the FCA expects firms to keep it informed of changes to
their plans to approve financial promotions relating to restricted mass
market investments and non-mass market investments.

(1) A firm must give the FCA:

(a) reasonable advance notice if it intends to begin approving
financial promotions relating to restricted mass market
investments or non-mass market investments for the first time; or

(b) notice if it ceases approving financial promotions relating to
restricted mass market investments or non-mass market
investments.

(2) A notification in accordance with (1) must be made in the manner set
out in MSUP 15.7.

SUP 6A/8

www.handbook.fca.org.uk B Release 42 @ Dec 2024



SUP 6A : Permission to approve Section 6A.3 : FCA's own-initiative power
financial promotions

6A.3 FCA’s own-initiative power

6A.3.1 Where the FCA grants approver permission to a firm under section 55NA of
the Act, the FCA may vary the terms of that permission, or cancel it:

(1) on the application of the firm to whom it was given; or

(2) on the FCA’s own initiative, if it appears to the FCA that:

(a) the firm has failed, during a period of at least 12 months, to give,
or to refuse to give, any approvals in accordance with its
approver permission. In practice, this might arise where:

(i) the firm does not appear to have assessed any financial
promotions for the purposes of potential approval for a
period of at least 12 months; or

(ii) the firm has only approved (or refused to approve) financial
promotions of a substantially narrower description than the
kinds for which it has approver permission; or

(b) it is desirable to do so in order to advance one or more of its
operational objectives.

[Note: section 55NA(8) of the Act]

6A.3.2 In deciding whether to vary or cancel a firm’s approver permission on its own
initiative, the FCA will take into account all relevant factors in relation to the
firm’s business. This may include its business model, the commercial
environment and any legitimate explanation for the manner in which the
firm has used its approver permission or for its failure to use its approver
permission.

6A.3.3 (1) The FCA will consult the PRA before varying or cancelling, on the
FCA’s own initiative, the terms of the approver permission of a PRA-
authorised person or a member of a group which includes a PRA-
authorised person.

(2) Where the FCA varies the terms of, or cancels, the approver
permission of a Gibraltar-based person on its own initiative, the FCA
is not obliged to consult with the Gibraltar regulator but the FCA will
inform the Gibraltar regulator in writing of the variation or
cancellation.

[Note: section 55NA(9) and (10) of the Act]
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(1) If the FCA exercises its power to vary the terms of a firm’s approver
permission on its own initiative, it will do so by issuing a supervisory
notice.

(2) If the FCA proposes to cancel a firm’s approver permission on its own
initiative, it will give the firm a warning notice and, where the FCA
decides to cancel, it will give the firm a decision notice.

(3) The procedure that will be followed in each case is set out in M DEPP 2.

A firm has a right of referral to the Tribunal in respect of the FCA exercising
its power to vary or cancel a firm’s approver permission on its own initiative.

6A.3.4
6A.3.5
SUP 6A/10
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Section 7.1 : Application and purpose

7.1.1

7.1.2

7.1.3

71.1.4

7.1.5

7.1.6

7.1 Application and purpose

Application

This chapter applies to every firm which has a Part 4A permission.
[deleted]

Purpose

The Handbook primarily contains provisions which apply to all firms or to
certain categories of firm. However, a firm may apply for a waiver or
modification of rules in certain circumstances as set out in M SUP 8; or it may
receive individual guidance on the application of the rules, as set out in

B SUP9.

The FCA, in the course of its supervision of a firm, may sometimes judge it
necessary or desirable to impose additional requirements on a firm or in
some way amend or restrict the activities which the firm has permission to
undertake. The guidance in this chapter describes when and how the FCA
will seek to do this.

By waiving or modifying the requirements of a rule or imposing an
additional requirement or limitation, the FCA can ensure that the rules, and
any other requirements or limitations imposed on a firm, take full account of
the firm's individual circumstances, and so assist the FCA in meeting
itsstatutory objectives under the Act.

In some circumstances, the FCA may consider that it is insufficient to impose
such requirements, amendments or /imitations and that it will use its powers
under the Act to remove one or more such activities from or cancel the Part
4A permission of a firm, whether under its own-initiative variation power or,
where the relevant firm is an FCA-authorised person, under its additional
own-initiative variation power.

SUP 7/2
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7.2 The FCA’s powers to set individual
requirements and limitations and
cancel Part 4A permissions on its
own initiative

7.2.1 The FCA has the power under section 55J of the Act and, in respect of FCA-
authorised persons, Schedule 6A to the Act to vary or cancel a firm's Part 4A
permission and/or, under section 55L of the Act, to impose a requirement on
a firm. Varying a firm’s Part 4A permission can include removing one or more
regulated activities from those to which the Part 4A permission relates,
varying the description of such an activity and/or imposing a limitation on
that Part 4A permission.

7.2.2 The circumstances in which the FCA may vary or cancel a firm's Part 4A
permission on its own initiative or impose a requirement on a firm under
sections 55J or 55L of the Act include where it appears to the FCA that:

(1) one or more of the threshold conditions for which the FCA is
responsible is or is likely to be no longer satisfied by the firm; or

(2) it is desirable to vary or cancel a firm's permission in order to meet
any of the FCA's statutory objectives under the Act; or

(3) a firm has not carried out one or more regulated activities to which
its Part 4A permission applies for a period of at least 12 months, in
which case those activities may be removed from the permission.

1.2.2A The FCA may also decide to vary or cancel an FCA-authorised person’s Part
4A permission on its own initiative under Schedule 6A to the Act:

(1) if that person appears to the FCA not to be carrying on any requlated
activity to which the permission relates, including, without restriction,
if the person has failed to:

(a) pay a periodic fee or levy under the Handbook; or
(b) provide the FCA with information required under the Handbook;
and
(2) if that person, when served by the FCA with two notices under
paragraph 2 of Schedule 6A, has not:

(a) responded in the manner directed, in those notices or otherwise,
by the FCA; nor

(b) taken other steps as may also be so directed by the FCA;
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the second of which notices will specify any proposed variation and
its effective date or the effective date of the proposed cancellation.

7.2.2B (1) The FCA, having served on the relevant firm notices under paragraph
2 of Schedule 6A to the Act, as described in B SUP 7.2.2AG, must serve
notice, under paragraph 3 of Schedule 6A, on the firm of its
subsequent decision whether or not to vary or cancel.

(2) If the FCA decides to vary or cancel, the notice served under
paragraph 3 must specify any variation and the date on which the
variation or cancellation takes effect.

(3) The FCA may publish, on the Financial Services Register and
otherwise, notices it serves under paragraph 2 or 3 of Schedule 6A to
the Act and will record on the Financial Services Register any such
variation or cancellation.

7 7.2.2C Apart from the circumstances described in B SUP 7.2.2AG(1), the FCA may also
form the view, under Schedule 6A to the Act, that a firm is no longer
conducting any regulated activity to which its permission relates in light of,
without restriction:

(1) one or more reports, provided to the FCA by the firm, under mSUP 16
or otherwise, indicating that it is no longer doing so;

(2) the firm’ failure, on two or more occasions, to respond substantively
to FCA correspondence, requesting a response, sent to:

(a) the address of the firm’s principal place of business in the United
Kingdom, as notified to the FCA in accordance with
M SUP 15.5.4R(1); or

(b) one or more other postal or electronic addresses previously
provided to the FCA by the firm, or otherwise used by the firm,
for the purpose of correspondence with the FCA and not known
by the FCA to have been superseded in that regard; or

(3) correspondence from the FCA, sent to such an address, being
returned or otherwise notified to the FCA as undelivered.

7.2.2D (1) The FCA’s additional own-initiative variation power under Schedule
6A to the Act has, unlike the FCA’s own-initiative variation power
under section 55J of the Act, a single basis: that it appears to the FCA
that the relevant FCA-authorised person is not carrying on any
regulated activity to which its Part 4A permission relates.

(2) If the FCA uses its additional own-initiative variation power, it is
therefore more likely to cancel the relevant firm’s permission, rather
than merely vary it by removing or amending the description of one
or more such activities or by imposing one or more limitations.

(3) The FCA will, however, consider all relevant facts and circumstances,
including, without restriction:

(a) the relevant firm’s responses, if any, to the notices given by the
FCA under paragraph 2 of Schedule 6A; and
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7.2.3

7.2.3A

1.2.4

71.2.4A

7.2.4B

7.2.5

7.2.5A

(b) if applicable, the factors described in W SUP 6.4.22G, including
whether there are any matters relating to the firm requiring
investigation,

before deciding whether to use its additional own-initiative variation
power and whether to use it to cancel or vary.

The FCA may also use its own-initiative powers for enforcement purposes.
M EG 8 sets out in detail the FCA's powers under|sections 55J|and pSE_Tof the
Act and the circumstances under which the FCA may use its own-initiative
powers in this way, whether for enforcement purposes or as part of its day
to day supervision of firms. This chapter provides additional guidance on
when the FCA will use these powers for supervision purposes.

The FCA may use its additional own-initiative variation power, under
Schedule 6A to the Act, where it appears to the FCA that an FCA-authorised
person is conducting no regulated activity to which its Part 4A permission
relates, in an enforcement context, including, without restriction:

(1) during an investigation into the FCA-authorised person in question
and/or a person associated with that FCA-authorised person;

(2) when considering the possibility of such an investigation; or

(3) during proceedings against the FCA-authorised person in question
and/or a person associated with that FCA-authorised person.

The FCA may use its own-initiative powers and additional own-initiative
variation power only in respect of a firm's Part 4A permission; that is, a
permission granted to a firm under sections 55E or 55F of the Act (Giving
permission) or having effect as if so given.

The FCA will consult the PRA before using its own-initiative powers in
relation to a PRA-authorised person, or a member of a group which includes
a PRA-authorised person.

In the case of a dual-requlated PRA-authorised person, the FCA may exercise
its own-initiative variation power to add a new regulated activity other than
a PRA-requlated activity to those activities already included in the firm's Part
4A permission, or to widen the description of a regulated activity, only after
consulting with the PRA.

If the FCA exercises its own-initiative powers, it will do so by issuing a
supervisory notice. The procedure that will be followed is set out in M DEPP 2.

If the FCA exercises its additional own-initiative variation power, under
Schedule 6A to the Act, it will do so, as described more fully in mSUP 7.2.2AG
and W SUP 7.2.2BG, after:

(1) issuing notices under paragraph 2 of that Schedule; and
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7.2.6

7.2.7

(2)

deciding to exercise the power, issue a notice under paragraph 3 of
that Schedule,

which notices the FCA may decide to publish, in which case Schedule 6A to
the Act provides that the FCA may do so in such manner as it considers
appropriate.

A firm has a right of referral to the Tribunal in respect of the FCA exercising
its own-initiative powers on the firm's Part 4A permission.

(1)

()

3)

(4)

(5)

(6)
7)

A firm has no right of referral to the Tribunal in respect of the FCA
exercising its additional own-initiative variation power, under
Schedule 6A to the Act, on the firm’s Part 4A permission.

The FCA cannot exercise that power, on which guidance is given in
M SUP 7.2.2AG to M SUP 7.2.2DG, until it has given the firm two notices
in writing and considered any response to those notices.

Such response will, if it complies with an applicable FCA direction,
given in those notices or otherwise, lead to the FCA not exercising
that power.

The date on which the FCA proposes to exercise that power and, if
different, the date on which the resulting variation or cancellation of
the firm’s Part 4A permission is proposed to take effect, must be
specified in the second of those notices and both dates must be at
least 14 days after the date on which that notice is given.

Further, a firm can apply, within 12 months of the exercise of the
FCA’s power taking effect, to the FCA under Schedule 6A to the Act
for the retrospective annulment of the decision to exercise it.

More detailed guidance on such annulment is given in mSUP 7.4.
Whatever decision the FCA takes on that application, both the firm

and the FCA have a right of referral to the Tribunal in respect of the
matter.
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1.3 Criteria for varying a firm's
permission or imposing, varying or
cancelling requirements on the
FCA's own initiative

71.3.1 The FCA expects to maintain a close working relationship with certain types
of firm and expects that routine supervisory matters arising can be resolved
during the normal course of this relationship by, for example, issuing 7
individual guidance where appropriate (see M SUP 9.3). However, where the
FCA deems it appropriate, it will exercise its own-initiative powers:

(1) in circumstances where it considers it appropriate for the firm to be
subject to a formal requirement, breach of which could attract
enforcement action; or

(2) if a variation is needed to enable the firm to comply with the
requirement, due to agreements the firm may have with third parties.
(For example a firm may be under a contractual obligation to do
something, but only if it can do so lawfully. In this case, if the
FCAconsiders the firm must not do it, then the FCA would need to
prevent it doing so through a variation in its Part 4A permission to
enable the firm to avoid breaching the contractual obligation.)

7.3.2 The FCA may also seek to exercise its own-initiative powers in certain
situations, including the following:

(1) If the FCA determines that a firm's management, business or internal
controls give rise to material risks that are not fully addressed by
existing requirements, the FCAmay seek to use its own-initiative
powers.

(2) If a firm becomes or is to become involved with new products or
selling practices which present risks not adequately addressed by
existing requirements, the FCAmay seek to vary the firm's Part 4A
permission in respect of those risks.

(3) If there has been a change in a firm's structure, controllers, activities
or strategy which generate material uncertainty or create unusual or
exceptional risks, then the FCA may seek to use its own-initiative
powers. (See also mSUP 11.7 for a description of the FCA'sability to
impose a requirement on the acquisition of contro/ of a firm under
section 550 of the Act.)

(4) At the request of, or to assist an overseas regulator as set out in
section 55Q|of the Act.
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71.3.3

1.3.4

(5) The FCA may separately exercise its additional own-initiative variation
power, as described in B SUP 7.2.2AG to M SUP 7.2.2DG and M SUP 7.2.3AG.

Pursuant to |sections 55L| |55N||550| |55P|and|55Q|of the Act, within the scope
of its functions and powers, the FCA may seek to impose requirements which
include but are not restricted to:

(1) requiring a firm to submit regular reports covering, for example,
trading results, management accounts, customer complaints,
connected party transactions;

(2) where appropriate, requiring a firm to maintain prudential limits, for
example on large exposures, foreign currency exposures or liquidity
gaps;

(3) requiring a firm to submit a business plan;
(4) limiting the firm's activities;

(5) requiring an FCA-authorised person to maintain a particular amount
or type of financial resources.

The FCA will seek to give a firm reasonable notice of an intent to vary its
permission or impose a requirement and, except when exercising its
additional own-initiative variation power, to agree with the firm an
appropriate timescale. However, if the FCA considers that a delay may create
a risk to any of the FCA's statutory objectives, the FCA may need to act
immediately using its powers under section 55J and/or 55L of the Act with
immediate effect.
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1.4 Annulment of FCA decision to
exercise its additional own-initiative
variation power

71.4.1 If the FCA decides to exercise its additional own-initiative variation power,
the relevant FCA-authorised person can apply, under paragraph 4 of
Schedule 6A to the Act, within 12 months of the decision taking effect, to
the FCA for that decision to be retrospectively annulled. The FCA must notify
that person of its right to apply when notifying that person, under
paragraph 3 of Schedule 6A, of the decision to exercise the power and can
direct what information should be included in the application and what
form it should take.

71.4.2 The FCA can annul the decision unconditionally or subject to such conditions
as it considers appropriate or refuse to annul. The FCA is permitted by
Schedule 6A to the Act to annul, whether unconditionally or subject to
conditions, only if satisfied that, in all the circumstances, it is just and
reasonable to do so.

71.4.3 Schedule 6A to the Act specifies that the conditions that the FCA can impose
when annulling include, without restriction:

(1) the removal or modification of the description of one or more of the
requlated activities that the relevant firm was permitted to carry on
immediately before the decision annulled was taken; and

(2) the withdrawal or variation of one or more approvals previously
given by the FCA under section 59 of the Act in respect of one or
more roles at the firm, which condition, if imposed, the FCA considers
can apply only to approvals that will otherwise be restored as a result
of the annulment.

Schedule 6A specifies that such variations of permission and withdrawals or
variations of approval take effect, if imposed as conditions, on the date on
which the relevant annulment takes effect.

1.4.4 In determining whether and subject to what conditions it is just and
reasonable to annul, the FCA will consider all the relevant circumstances,
including, without restriction:

(1) the applicant firm’s reasons for failing to respond as directed to the
relevant notices served on it under paragraph 2 of Schedule 6A to the
Act;
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71.4.5

71.4.6

1.4.7

(2) what explanation the firm has for the facts that led the FCA to form

3)

the view that it was no longer carrying on any regulated activity to
which its permission related; and

if applicable, what remedial steps the firm proposes to take in
relation to those.

Other factors the FCA may consider, in so determining, may include, without
restriction:

(1)

()

3)

(4)

(5)

the applicant firm’s ability to comply, after annulment, with the
threshold conditions and whether any concerns arising in this regard
can be addressed via the imposition of conditions;

whether the firm applied promptly after the cancellation or variation
of its permission has taken effect and, if it did not, its reasons for
such delay;

whether and, if so, in what manner, to what extent and why the firm
has breached section 19 or 20 of the Act since the cancellation or
variation took effect;

where the relevant decision is that the applicant firm’s permission be
cancelled, the extent to which the firm:

(a) has followed, since the cancellation, the requirements of the
regulatory system that would have applied to it but for the
cancellation, including, without restriction, those in DISP and
COMP; and

(b) is willing, to the extent it was unable to follow those
requirements during the period of cancellation, to address, after
annulment, the consequences of not following those
requirements, in particular the effects on other persons; and

whether any awards or directions by the Ombudsman against the
firm have not yet been complied with.

The effect of annulment is specified by Schedule 6A to the Act:

(1)

(2)

3)

(1)

(2)

the relevant variation or cancellation is treated as never having taken
place; but

where, by virtue of that fact, any person becomes subject to a
statutory obligation in relation to which the FCA has functions, the
FCA is permitted, in exercising those functions, to treat that person as
not having become subject to that obligation;

in which case the FCA must notify that person appropriately.
If the FCA decides to annul, it will give the relevant firm a notice in
writing, specifying the date on which the annulment takes effect and

the conditions, if any, attached to the annulment.

Where the FCA proposes to refuse to annul, it will give the relevant
firm a warning notice and, where the FCA decides to refuse to annul,
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it will give the relevant firm a decision notice. Detail of the procedure
under which those two notices will be provided is given in B DEPP 2
and m 3.

(3) Whatever the FCA’s decision, either or both of the firm and the FCA
can refer the matter to the Tribunal.

(4) In determining such a reference, the Tribunal may give such
directions, and may make such provision, as it considers reasonable
for placing the firm and other persons in the same position (as nearly
as may be) as if the firm’s permission had not been varied or
cancelled.

1.4.8 The following other chapters of the Handbook contain rules making
provision for and guidance as to the effect of annulment:

(1) W FEES 4, mFEES 4A, W FEES 5, M FEES 6, M FEES 7A to MFEES 7D and
M FEES 13;

(2) mDISP1 and mDISP 2; and

(3) W COMP6.
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Section 8.1 : Application and purpose

8.1.1

8.1.1-A

8.1.1A

8.1.2

8.1.3

8.1.4

8.1 Application and purpose

[deleted]

This chapter applies to every:

(1) firm or person who is subject to FCA rules that wishes to apply for,
consent to, or has been given a modification of or waiver of the
FCA's rules;

(2) person, as respects a particular AUT, ACS or ICVC, who wishes to apply
for, consent to, or has been given a modification of or waiver of the
rules in COLL.

This chapter is relevant to an applicant for a Part 4A permission, as if that
applicant were a firm. Where the chapter refers to appropriatesupervisory
contact, the applicant should read this as being the usual supervisorycontact
at the appropriate regulator. Further, this chapter is relevant to a person
who is subject to rules made by the appropriate requlator and where the
chapter refers to a firm, this includes that person.

A recognised body should see B REC 3.3 for information on waivers of rules in
REC under|section 294|of the Act.

This chapter is not relevant to the functions of the FCA acting in its capacity
as the competent authority for the purposes of |Part VI| of the Act (Official
Listing).

Purpose

This chapter explains how the regime for the waiver of rules works.

SUP 8/2
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8.2 Introduction

Waivers under section 138A of the Act

8.2.1 Under section 138Aof the Act (Modification or waiver of rules), the
appropriate regulator may, on the application or with the consent of a firm,
direct that its rules:

(1) are not to apply to the firm; or

(2) are to apply to the firm with such modifications as may be specified.

8.2.1A B SUP8.2.1 G does not apply to:

(1) rules made by either regulator under|section 1370| of the Act;

(2) rules made by the FCA under|sections 247|or[248|of the Act.

8.2.2 The directions referred to in mSUP 8.2.1G (1) and MSUP8.2.1G (2) are
collectively referred to in the Handbook as waivers.

Waivers of rules in COLL

8.2.3 Sections 250 and 261L of the Act and regulation 7 of the OEIC Regulations
allow the FCA to waive the application of certain rules in COLL to:

(1) a person, as respects a particular AUT, ACS or ICVC, on the application
or with the consent of that person; and

(2) an AUT, ACS or ICVC on the application or with the consent of the
manager and trustee (in the case of an AUT), the authorised
contractual scheme manager and depositary (in the case of an ACS) or
the ICVC and its depositary (in the case of an ICVC().

8.2.4 Those persons to whom sections 250 and 261Land regulation 7 of the OEIC
Regulations are relevant, but who are not firms, should follow SUP 8 as if
they were firms.

8.2.5 Sections 250 and 261L of the Act and regulation 7 of the OEIC Regulations
work by giving effect to section 138Aof the Act in respect of waivers given
under section 250(2) and (3), section 261L(2) and (3) and regulation 7(1) and
(2) of the OEIC Regulations.
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Rules which can be waived

8.2.6 [deleted]
8.2.7 [deleted]

8.2.8 [deleted]
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8.3 Applying for a waiver

Conditions for giving a waiver

8.3.1 Under section 138A(4) of the Act, the appropriate regulator may not give a
waiver unless it is satisfied that:

(1) compliance by the firm with the rules, or with the rules as
unmodified, would be unduly burdensome, or would not achieve the
purpose for which the rules were made; and

(2) the waiver would not adversely affect the advancement of, in the
case of the PRA, any of its objectives and, in the case of the FCA, any
of its operational objectives.

8.3.1A Even if the conditions in section 138A(4) of the Act are satisfied, the

appropriate regulator will consider other relevant factors before giving a
waiver.

Publication of waivers

8.3.2 The appropriate regulator is required by section 138B of the Act to publish a

waiver unless it is satisfied that it is inappropriate or unnecessary to do so
(see W SUP 8.6).

8.3.2A The FCA must consult the PRA before publishing or deciding not to publish a
waiver which relates to:

(1) a PRA-authorised person; or

(2) an authorised person who has as a member of its immediate group a
PRA-authorised person;

unless the waiver relates to rules made by the FCA under|sections 247|or|248|
of the Act.

Form and method of application

8.3.3 [D]| A firm wishing to apply for a waiver must complete the application form in
B SUP 8 Annex 2 D and submit it in the way set out in BSUP 15.7.4R to
B SUP 15.7.9G (Form and method of notification).

(1) [deleted]
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8.3.3A

8.3.4

8.3.4A

8.3.4B

8.3.5

8.3.5A

(2) [deleted]
(3) [deleted]
(4) [Deleted]
(5) [Deleted]
(6) [Deleted]

(7) [Deleted]
(a) [Deleted]
(b) [Deleted]

(1) The PRA’s preferred method of submission for waiver applications is
by e-mail. The FCA’s preferred method of submission for waiver
applications is through online submission via the FCA’s website at
[www.fca.org.uk|

(2) The form is available on the appropriate regulator's website.

Before sending in a waiver application, a firm may find it helpful to discuss
the application with its appropriate supervisory contact. However, the firm
should still ensure that all relevant information is included in the application.

Firms or persons other than PRA-authorised persons should send applications
for waivers or applications for variations of waivers to the FCA.

PRA-authorised persons should send applications for waivers or applications
for variations of waivers to:

(1) the FCA in respect of rules in the FCA Handbook applicable to that
PRA-authorised person; and

(2) the PRA in respect of rules in the PRA Handbook.

Procedure on receipt of an application

The appropriate regulator will acknowledge an application promptly and if
necessary will seek further information from the firm. The time taken to
determine an application will depend on the issues it raises. A firm should
make it clear in the application if it needs a decision within a specific time.

The appropriate regulator will treat a firm's application for a waiver as
withdrawn if it does not hear from the firm within 20 business days of
sending a communication which requests or requires a response from the
firm. The appropriate regulator will not do this if the firm has made it clear

SUP 8/6
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to the appropriate regulator in some other way that it intends to pursue the
application.

8.3.6 In some cases, the appropriate requlator may give a modification of a rule
rather than direct that the rule is not to apply. The appropriate regulator
may also impose conditions on a waiver, for example additional reporting
requirements. A waiver may be given for a specified period of time only,
after which time it will cease to apply. A firm wishing to extend the duration
of a waiver should follow the procedure in mSUP8.3.3D. A waiver will not
apply retrospectively.

8.3.7 If the appropriate regulator decides not to give a waiver, it will give reasons
for the decision.

8.3.8 A firm may withdraw its application at any time up to the giving of the
waiver. In doing so, a firm should give the appropriate regulator its reasons
for withdrawing the application.

8.3.9 If the appropriate regulator believes that a particular waiver given to a firm
may have relevance to other firms, it may publish general details about the
possible availability of the waiver. For example, IPRU(INV) 3-80(10)G explains
that a firm that wishes to use its own internal model to calculate its position
risk requirement (PRR) will need to apply for a waiver of the relevant rules.

Giving a waiver with consent rather than on an application

8.3.10 Under section 138A(1) of the Act the appropriate regulator may give a
waiver with the consent of a firm. This power may be used by the
appropriate regulator in exceptional circumstances where the appropriate
regulator considers that a waiver should apply to a number of firms (for
example, where a rule unmodified may not meet the particular
circumstances of a particular category of firm). In such cases the appropriate
regulator will inform the firms concerned that the waiver is available, either
by contacting firms individually or by publishing details of the availability of
the waiver on the appropriate regulator's website provided that the FCA
must comply with B SUP 8.3.2A G. The firms concerned will not have to make a
formal application but will have to give their written consent for the waiver

to apply.

Waiver of an evidential provision

8.3.11 An application for a waiver of an evidential provision will normally be
granted only if a breach of the underlying binding rule is actionable under
section 138D of the Act. Individual guidance would normally be a more
appropriate response (see MSUP 9 (Individual Guidance)) if there is no right of
action.

8.3.12 An application for a waiver of the presumption of compliance created by an
evidential provision would not normally be granted.
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8.3.13

8.3.13A

8.3.14

For an application for a waiver of the presumption of contravention of a
binding rule, which is actionable under section 138D of the Act, the
appropriate regulator would normally wish to be satisfied that the evidential
rule is itself unduly burdensome or does not achieve the purpose of the rule.

In accordance with |section 138C(4)|of the Act, in BSUP8.3.11G to
B SUP8.3.13 G, a reference to a rule does not include a rule made under:

(1) |section 1370|of the Act; or
(2) |section 192J|of the Act.

Waiver of a two-way evidential provision

In the case of an application for a waiver of a two-way evidential provision
relating to an actionable binding rule, the policy in mSUP8.3.12 G would
apply to the presumption of compliance and the policy in mSUP8.3.13 G
would apply to the presumption of contravention. In other words, any
modification is likely to be in relation to the second presumption only.

SUP 8/8
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8.4.1

8.4.2

8.4 Reliance on waivers

Application of waived rules

If the appropriate requlator gives a firm a waiver, then the relevant rule no
longer applies to the firm. But:

(1) if a waiver directs that a rule is to apply to a firm with modifications,
then contravention of the modified rule could lead to appropriate
regulator enforcement action and (if applicable) a right of action
under section 138D of the Act (Actions for damages); and

(2) if a waiver is given subject to a condition, it will not apply to activities
conducted in breach of the condition, and those activities, if in breach
of the original rule, could lead to appropriate regulator enforcement
action or such a right of action.

The effect of rule changes on waivers

Substantive changes to the rules (this would not include simple editorial
changes) in the Handbook may affect existing waivers, changing their
practical effect and creating a need for a change to the original waiver. The
appropriate regulator will consult on proposed rule changes. A firm should
note proposed rule changes and discuss the impact on a waiver with its
appropriate supervisory contact.
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8.5 Notification of altered
circumstances relating to waivers

8.5.1 E A firm which has applied for or has been granted a waiver must notify the

appropriate regulator immediately if it becomes aware of any matter which
could affect the continuing relevance or appropriateness of the application

or the waiver.

8.5.2 Firms are also referred to W SUP 15.6 (Inaccurate, false or misleading
information). This requires, in mSUP 15.6.4R, a firm to notify the appropriate
regulator if false, misleading, incomplete or inaccurate information has been
provided. This would apply in relation to information provided in an
application for a waiver.
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8.6 Publication of waivers

Requirement to publish

8.6.1 The appropriate regulator is required by sections 138B(1) and (2) of the Act
to publish a waiver unless it is satisfied that it is inappropriate or unnecessary
to do so. If the appropriate regulator publishes a waiver, it will not publish

details of why a waiver was required or any of the supporting information
given in a waiver application.

8.6.1A The FCA must consult the PRA before publishing or deciding not to publish a
waiver which relates to:

(1) a PRA-authorised person; or

(2) an authorised person who has as a member of its immediate group a
PRA-authorised person;

unless the waiver relates to rules made by the FCA under|sections 247|or|248|
of the Act.

Matters for consideration

8.6.2 When considering whether it is satisfied under section 138B(2), the
appropriate regulator is required by section 138B(3) of the Act:

(1) to take into account whether the waiver relates to a rule
contravention of which is actionable under section 138D of the Act
(Actions for damages); Schedule 5 identifies such rules;

(2) to consider whether its publication would prejudice, to an
unreasonable degree, the commercial interests of the firm concerned,
or any other member of its immediate group;

(3) to consider whether its publication would be contrary to an
international obligation of the United Kingdom; and

(4) to consider whether the publication of the waiver would be
detrimental to the stability of the UK financial system.

8.6.3 Waivers can affect the legal rights of third parties, including consumers. In
the appropriate requlator's view it is important that the fact and effect of
such waivers should be transparent. So the fact that a waiver relates to a
rule that is actionable under section 138D of the Act (see MSUP8.6.2 G (1)) will
tend to argue in favour of publication.
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8.6.4

8.6.5

8.6.6

8.6.7

8.6.8

8.6.9

In making waiver applications under of the Act or regulation 7 of
the OEIC Regulations, mSUP 8.6.2 G (2) should be read in application to rules in

COLL as if the word "commercial" were omitted.

In considering whether commercial interests would be prejudiced to an
unreasonable degree (see M SUP 8.6.2 G (2)), the appropriate requlator will
weigh the prejudice to firms' commercial interests against the interests of
consumers, markets and other third parties in disclosure. In doing so the
appropriate regulator will consider factors such as the extent to which
publication of the waiver would involve the premature release of proprietary
information to commercial rivals, for example relating to a product
innovation, or reveal information which could reasonably be regarded as the
firm's own intellectual property. In line with section 138B(5) of the Act, the
appropriate regulator will also consider whether prejudice to a firm's
commercial interests could be avoided or mitigated by publication of the
waiver without disclosing the identity of the firm.

The appropriate regulator may consider publication unnecessary where, for
example, the waiver relates to a minor matter that does not affect any third
party and is unlikely to be of relevance or interest to other firms.

Firm's objection to publication

If, after taking into account the matters in mSUP 8.3.3D to MSUP8.6.6G, a firm
believes there are good grounds for the appropriate regulator either to
withhold publication or to publish the waiver without disclosing the identity
of the firm, it should make this clear in its application. If the appropriate
regulatorproposes to publish a waiver against the wishes of the firm, the
appropriate regulator will give the firm the opportunity to withdraw its
application before the waiver is given.

Withholding publication for a limited period

A decision to withhold a waiver or identity of a firm from publication may
be for a limited period only, usually as long as the duration of the relevant
grounds for non-publication. If the appropriate regulator proposes to publish
information about a waiver that had previously been withheld, it will first
give the firm an opportunity to make representations.

Means of publication

The principal means of publication of waiver information will be the
appropriate regulator's website.
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8.7 Varying waivers

8.7.1 Once the appropriate regulator has given a waiver, it may vary it with the
firm's consent, or on the firm's application. If a firm wishes the appropriate
regulator to vary a waiver, it should follow the procedures in mSUP8.3.3D,
giving reasons for the application. In a case where a waiver has been given
to a number of firms (see MSUP 8.3.10 G), if the appropriate regulatorwishes
to vary such waivers with the consent of those firms, it will follow the
procedures in mBSUP8.3.10 G.

8.7.2 If the waiver that has been varied has previously been published, the

appropriate regulator will publish the variation unless it is satisfied that it is
inappropriate or unnecessary to do so, having regard to any representation
made by the firm.

B Release 42 @ Dec 2024

www.handbook.fca.org.uk

SUP 8/13



SUP 8 : Waiver and modification

of rules

Section 8.8 : Revoking waivers

8.8.1

8.8.2

8.8.3

8.8 Revoking waivers

The appropriate requlator may revoke a waiver at any time. In deciding
whether to revoke a waiver, the appropriate regulator will consider whether
the conditions in section 138A(4) of the Act are no longer satisfied (see

M SUP 8.3.1G), and whether the waiver is otherwise no longer appropriate.

If the appropriate reqgulator proposes to revoke a waiver, or revokes a waiver
with immediate effect, it will:

(1) give the firm written notice either of its proposal, or of its action,
giving reasons;

(2) state in the notice a reasonable period (usually 28 days) within which
the firm can make representations about the proposal or action; if a
firm wants to make oral representations, it should inform the
appropriate regulator as quickly as possible , specify who will make
the representations and which matters will be covered; the
appropriate regulator will inform the firm of the time and place for
hearing the representations and may request a written summary;

(3) after considering any representations, in the case of a proposed
revocation, give the firm written confirmation of its decision to
revoke the waiver or not; or, in the case of a revocation that has
already taken effect, either confirm the revocation or seek the firm's
consent to a new waiver.

If the waiver that has been revoked has previously been published, the
appropriate regulator will publish the revocation unless it is satisfied that it
is inappropriate or unnecessary to do so, having regard to any
representations made by the firm.
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8.9 Decision making

8.9.1 The waivers regime is overseen by a staff committee. Its responsibility is to
ensure that the giving of waivers is in accordance with the requirements of
the Act, of the guidance in B SUP 8 and of other relevant guidance. Decisions
on individual applications are made under arrangements designed to result
in rapid, responsive and well-informed decision making. The arrangements
include arrangements for collective decision making to set general policies,
and, as necessary, determine cases for applications with substantially
common characteristics (for example, waivers in relation to the same rule or
related rules or by firms in a similar position). It also includes arrangements
for decision making by individuals within established precedents and policies.

8.9.2 If the appropriate regulator, in the course of carrying on supplementary
supervision of a financial conglomerate, is considering exercising its powers
under section 138A of the Act (Modification or waiver of rules), regulation 4
of the Financial Groups Directive Regulations contains special provisions. The
appropriate regulator must, in broad terms, do two things. Where required
by those regulations, it must obtain the consent of the relevant competent
authorities of the group. And, where required by those Regulations, it must
consult those competent authorities.

B Release 42 @ Dec 2024 www.handbook.fca.org.uk SUP 8/15



SUP 8 : Waiver and modification Section 8.9 : Decision making
of rules

SUP 8/16 www.handbook.fca.org.uk B Release 42 @ Dec 2024



SUP 8 : Waiver and modification Annex 2
of rules

Application form for a waiver or modification of rules

This annex consists only of one or more forms. Forms are to be found through the following address:

Waiver Application form -|https://www.fca.org.uk/publication/forms/waiver-application-form.docx|
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 https://www.fca.org.uk/publication/forms/waiver-application-form.docx

SUP 8 : Waiver and modification Annex 2
of rules

SUP 8 Annex 2/2 www.handbook.fca.org.uk B Release 42 @ Dec 2024




Supervision

Chapter SA

Directions and determinations
by the FCA waiving, varying or
disapplying CCA requirements
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8A.1.1

8A.1.2

8A.1.3

D

8A.1 Application, purpose and
interpretation

This chapter applies to every firm which:

(1

(2)

3)

is subject to the requirements as to the form and content of
regulated agreements under the Consumer Credit (Agreements)
Regulations 1983 (SI 1983/1553) and the Consumer Credit
(Agreements) Regulations (SI 2010/1014) made under section 60(1) of
the CCA that wishes to apply for a direction from the FCA waiving or
varying those requirements;

is subject to the requirement under section 64(1)(b) of the CCA to
send debtors or hirers a notice of their rights to cancel a cancellable
agreement within the seven days following the making of that
agreement that wishes to apply for a determination by the FCA that
that requirement can be dispensed with; and

wishes to apply for a direction from the FCA that the hirer's rights to
terminate a regulated consumer hire agreement under section 101 of
the CCA do not apply to regulated consumer hire agreements made
by that firm.

This chapter explains how the regime works for obtaining:

(1

(2)

3)

a direction from the FCA waiving or varying the requirements as to
the form and content of regulated agreements under the Consumer
Credit (Agreements) Regulations 1983 (SI 1983/1553) and the
Consumer Credit (Agreements) Regulations (SI 2010/1014) made under
section 60(1) of the CCA;

a determination by the FCA that the requirement under section
64(1)(b) of the CCA to send debtors or hirers a notice of their rights
to cancel a cancellable agreement within the seven days following
the making of that agreement can be dispensed with; and

a direction from the FCA that the hirer's rights to terminate a
regulated consumer hire agreement under section 101 of the CCA do
not apply to regulated consumer hire agreements made by the
relevant firm.

Unless italicised, and except where the contrary intention appears,
expressions used in this chapter have the same respective meanings as in the

CCA.
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8A.2 Introduction and conditions

Directions under section 60(3) of the CCA

8A.2.1 Under section 60(3) of the CCA, if, on an application made to the FCA by a
firm carrying on a consumer credit business or a consumer hire business, it
appears to the FCA impracticable for the firm to comply with any
requirement of the Consumer Credit (Agreements) Regulations 1983 (SI 1983/
1553) or the Consumer Credit (Agreements) Regulations (SI 2010/1014) in a
particular case, it may direct that the requirement be waived or varied in

relation to the regulated agreement and subject to such conditions (if any)
as it may specify.

8A.2.2 Under section 60(4) of the CCA, the FCA will make the direction only if it is
satisfied that to do so would not prejudice the interests of debtors or hirers.

8A.2.3 An application may be made under section 60(3) of the CCA only if it relates
to:

(1) a consumer credit agreement secured on land; or

(2) a consumer credit agreement under which a person takes an article in
pawn; or

(3) a consumer credit agreement under which the creditor provides the
debtor with a credit that exceeds £60,260; or

(4) a consumer credit agreement entered into by the debtor wholly or

predominantly for the purposes of a business carried on, or intended
to be carried on, by him; or

(5) a consumer hire agreement.

Determinations under section 64(4) of the CCA

8A.2.4 The requirement under section 64(1)(b) of the CCA to send debtors or hirers
a notice of their rights to cancel a cancellable agreement within the seven
days following the making of that agreement does not apply in the case of
the agreements described in M SUP8A.2.5G, if:

(1) on application by a firm to the FCA, the FCA has determined, having
regard to:

(a) the manner in which antecedent negotiations for the relevant
agreements with the firm are conducted; and
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8A.2.5

8A.2.6

8A.2.7

(b) the information provided to debtors or hirers before those
agreements are made;

the requirement can be dispensed with without prejudicing the
interests of debtors or hirers; and

(2) any conditions imposed by the FCA in making the determination are
complied with.

A determination under 64(4) of the CCA may only be made in respect of
agreements specified in the Consumer Credit (Notice of Cancellation Rights)
(Exemptions) Regulations 1983.

Directions under section 101(8) of the CCA

If on an application made to the FCA by a firm carrying on a consumer hire
business, it appears to the FCA that it would be in the interests of hirers to
do so, the FCA may direct that subject to such conditions (if any) as it may
specify, section 101 of the CCA shall not apply to consumer hire agreements
made by that firm.

Transitional provision

Under of the Financial Services and Markets Act 2000 (Regulated
Activities) (Amendment) (No 2) Order 2013, any of the following given or
made by the Office of Fair Trading which were in effect immediately before
1 April 2014 have effect as if they had been given or made by the FCA:

(1) a direction given under section 60(3) of the CCA (form and content of
agreements);

(2) a determination made under section 64(4) of the CCA (duty to give
notice of cancellation rights) and the Consumer Credit (Notice of
Cancellation Rights) (Exemptions) Regulations 1983;

(3) a direction given under section 101(8) or (8A) of the CCA (right to
terminate hire agreement).
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8A.3 Applying for a direction or
determination by the FCA waiving,
varying or disapplying CCA
requirements

Publication

8A.3.1 The FCA intends to include any direction or determination made by the FCA

waiving, varying or disapplying CCA requirements in the public register
under of the Act.

Form and method of application

8A.3.2 [D]| A firm wishing to apply for a direction under section 60(3) of the CCA, must
complete the application form in M SUP 8A Annex 1D and submit it to the FCA
in the way set out in mMSUP 15.7.4R, MSUP 15.7.5AR, M SUP 15.7.6A G and

B SUP15.7.9G.

8A.3.3 [D]| A firm wishing to apply for a determination under section 64(4) of the CCA
must apply to the FCA in the way set out in BSUP 15.7.4R, B SUP 15.7.5AR,
W SUP 15.7.6A G and MSUP 15.7.9G.

8A.3.4 [D]| A firm wishing to apply for a direction under section 101(8) of the CCA must
complete the application form in B SUP 8A Annex 2 D and the information
form in M SUP 8A Annex 3 D, and submit them to the FCA in the way set out in
W SUP15.7.4R, MSUP 15.7.5AR, MSUP 15.7.6A G and W SUP 15.7.9G.

Procedure on receipt of an application

8A.3.5 The FCA will acknowledge an application promptly and, if necessary, will
seek further information from the firm. The time taken to determine an
application will depend on the issues it raises. A firm should make it clear in
the application if it needs a decision within a specific time.

8A.3.6 The FCA will treat a firm's application as withdrawn if it does not hear from
the firm within 20 business days of sending a communication which requests
or requires a response from the firm. The FCA will not do this if the firm has
made it clear to the FCA in some other way that it intends to pursue the
application.
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SUP 8A : Directions and Section 8A.3 : Applying for a direction or
determinations by the FCA determination by the FCA waiving, varying or
waiving, varying or disapplying... disapplying CCA requirements

8A.3.7 If the FCA decides not to give a direction or a determination, it will give
reasons for the decision.

8A.3.8 A firm may withdraw its application at any time up to the giving of the
direction or determination. In doing so, a firm should give the FCA its

reasons for withdrawing the application.
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SUP 8A : Directions and Section 8A.4 : Notification of altered
determinations by the FCA circumstances relating to directions or
waiving, varying or disapplying... waivers

8A.4 Notification of altered
circumstances relating to
directions or waivers

8A.4.1 I3 | A firm which has applied for or has been granted a direction or
determination must notify the FCA immediately if it becomes aware of any
matter which could affect the continuing relevance or appropriateness of the
application or the direction or determination.

8A.4.2 Firms are also referred to M SUP 15.6 (Inaccurate, false or misleading
information). This requires a firm to notify the FCA if false, misleading,
incomplete or inaccurate information has been provided (see M SUP 15.6.4 R).
This would apply in relation to information provided in an application for a
direction or a determination.
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SUP 8A : Directions and Section 8A.5 : Revoking or varying directions
determinations by the FCA and determinations
waiving, varying or disapplying...

8A.5 Revoking or varying directions and
determinations

8A.5.1 The FCA may revoke or vary any of the directions or determinations referred
to in this chapter.
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SUP 8A : Directions and Annex 1
determinations by the FCA
waiving, varying or disapplying...

Application form for a direction under section 60(3) of the CCA

This annex consists only of one or more forms. Forms are to be found through the following address:

[Application form for a direction under section 60(3) of the CCA|
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SUP 8A : Directions and Annex 2
determinations by the FCA
waiving, varying or disapplying...

Application form for a direction under section 101(8) of the CCA

This annex consists only of one or more forms. Forms are to be found through the following address:

[Application form for a direction under section 101(8) of the CCA |
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determinations by the FCA
waiving, varying or disapplying...

Information form in support of an application for a direction under
section 101(8) of the CCA

This annex consists only of one or more forms. Forms are to be found through the following address:

[Information form in support of an application for a direction under section 101(8) of the CCA|
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Chapter 9

Individual guidance
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SUP 9 : Individual guidance

Section 9.1 : Application and purpose

9.1.1

9.1.2

9.1.3

9.1.4

9.1 Application and purpose

Application

(1) This chapter applies to:
(a) every firm;

(b) persons that are subject to the requirements of the Part 6 rules;
and

(c) persons generally.

(2) mSUP9.3 (Giving individual guidance to a firm on the FCA's own
initiative) is, however, only relevant to a firm.

Purpose

Individual guidance is guidance that is not given to persons or regulated
persons generally or to a class of regulated person. It will normally be given
to one particular person, which relates to its own particular circumstances or
plans. It may be oral or written. Individual guidance will not be published
but may at the FCA's discretion be converted to general guidance and
published in the Handbook. Written individual guidance will often be
labelled as such

A person may need to ask the FCA for individual guidance on how the rules
and general guidance in the Handbook, the Act or other regulatory
requirements apply in their particular circumstances. This chapter describes
how a person may do this. Section 139A of the Act gives the FCA the power
to give guidance consisting of such information and advice as it considers
appropriate.

The FCA may at times also consider it appropriate to give a firm individual
guidance on its own initiative, for example on how it considers a firm should
comply with a rule. mSUP 9.3 describes when and how the FCA will seek to do
this.

SUP 9/2
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SUP 9 : Individual guidance

Section 9.2 : Making a request for individual
guidance

9.2.1

9.2.2

9.2.3

9.2.4

9.2.4A

9.2.5

9.2 Making a request for individual
guidance

Requests for individual guidance may be made in writing or orally. Requests
for individual guidance in relation to the Part 6 rules should be made in
writing other than in circumstances of exceptional urgency or in the case of
a request from a sponsor in relation to the provision of a sponsor service. If
oral queries raise complex or significant issues, the FCA will normally expect
the details of the request to be confirmed in writing. Simple requests for
guidance may often be dealt with orally, although it is open to a person to
seek a written confirmation from the FCA of oral guidance given by the FCA.

A firm and its professional advisers should address requests for individual
guidance to the firm's usual supervisory contact at the FCA, with the
exception of requests for guidance on B MAR 1 which should be addressed to
the specialist team within the Enforcement and Markets Oversight Division.
A firm may wish to discuss a request for guidance with the relevant contact
before making a written request.

A person who is not a firm should address his request for individual guidance
to the appropriate department within the FCA. A person who is unsure of
where to address his request may address his enquiry to the FCA, making
clear the nature of the request.

Discussions on a no-names basis

The FCA does not expect to enter into discussions on a 'no-name' basis about
the affairs of an individual person.

[deleted]

The FCA will aim to respond quickly and fully to reasonable requests. The
FCA will give high priority to enquiries about areas of genuine uncertainty or
about difficulties in relating established requirements to innovative practices
or products. What constitutes a 'reasonable request' is a matter for the FCA.
It will depend on the nature of the request and on the resources of the firm
or other person making it. The FCA will expect the person to have taken
reasonable steps to research and analyse a topic before approaching the FCA
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SUP 9 : Individual guidance

Section 9.2 : Making a request for individual
guidance

9.2.6

for individual guidance. The FCA should not be viewed as a first port of call
for guidance, except where it is only the FCA that can give the guidance, for

example in confirming non-standard reports that it wishes to receive from a
firm.

Information required by the FCA

The FCA will always need sufficient information and time before it can
properly evaluate the situation and respond to a request. If a request is time-
critical, the person or its professional adviser should make this clear. The
more notice a person can give the FCA, the more likely it is that the FCA will
be able to meet the person's timetable. However, the time taken to respond
will necessarily depend upon the complexity and novelty of the issues
involved. In making a request, a person should identify the rule, general
guidance, or other matter on which individual guidance is sought, and
provide a description of the circumstances relating to the request. The FCA
may request further information if it considers that it does not have
sufficient information.

SUP 9/4
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SUP 9 : Individual guidance Section 9.3 : Giving individual guidance to a
firm on the FCA's own initiative

9.3 Giving individual guidance to a firm
on the FCA's own initiative

9.3.1 Business and internal control risks vary from firm to firm, according to the
nature and complexity of the business. The FCA's assessment of these risks is
reflected in how its rules apply to different categories of firm as well as in
the use of its other regulatory tools. One of the tools the FCA has available is
to give a firm individual guidance on the application of the requirements or
standards under the regulatory system in the firm's particular circumstances.

9.3.2 The FCA may give individual guidance to a firm on its own initiative if it
considers it appropriate to do so. For example:

(1) the FCA may consider that general guidance in the Handbook does
not appropriately fit a firm's particular circumstances (which may be
permanent or temporary) and therefore decide to give additional
individual guidance to the firm;

(2) some of the FCA's requirements are expressed in general terms;
however, there may be times when the FCA will wish to respond to a
firm's particular circumstances by giving individual guidance on the
application of the general requirement in these circumstances;

(3) the FCA may consider that a firm should be given more detailed
guidance than that contained in the FCA Handbook; for example,
where a firm holds positions in instruments of a non-standard form it
may be appropriate to give the firm additional or more detailed
guidance on how the FCA considers that it should calculate its
financial resources requirement;

(4) in some instances a rule allows a firm to select which requirement,
within a range of alternative requirements, a firm should comply
with; in many instances, the FCA Handbook gives guidance setting
out the circumstances in which compliance with a particular
requirement is appropriate; the FCA may sometimes consider it
necessary to give additional individual guidance to tell a firm which
requirement it considers appropriate;

(5) in relation to the maintenance of adequate financial resources, the
FCA may give a firm individual guidance on the amount or type of
financial resources the FCA considers appropriate. Further guidance
on how and when the FCA may give individual guidance on financial
resources is contained in the Prudential Standards part of the
Handbook:

(a) for a MIFIDPRU investment firm, m MIFIDPRU 7.10; and
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SUP 9 : Individual guidance

Section 9.3 : Giving individual guidance to a
firm on the FCA's own initiative

9.3.3

9.3.4

(b) [deleted]

(c) for a securities and futures firm (or other firm required to comply
with IPRU(INV) 3): IPRU(INV) 3-79R.

(d) [deleted]
(e) [deleted]

If the FCA intends to give a firm individual guidance on its own initiative, it
will normally seek to discuss the issue with the firm and agree suitable
individual guidance.

Individual guidance given to a firm on the FCA's own initiative will normally
be given in writing.

SUP 9/6
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SUP 9 : Individual guidance Section 9.4 : Reliance on individual guidance

9.4 Reliance on individual guidance

Reliance by recipient of individual guidance

9.4.1 If a person acts in accordance with current individual written guidance given
to him by the FCA in the circumstances contemplated by that guidance, then
the FCA will proceed on the footing that the person has complied with the
aspects of the rule or other requirement to which the guidance relates.

9.4.2 The extent to which a person can rely on individual guidance given to him
will depend on many factors. These could include, for example, the degree
of formality of the original query and the guidance given, and whether all
relevant information was submitted with the request. Individual guidance is
usually given in relation to a set of particular circumstances which exist when
the guidance is given. If the circumstances later change, for example,
because of a change in the circumstances of the person or a change in the
underlying rule or other requirement, and the premises upon which

individual guidance was given no longer apply, the guidance will cease to be
effective.

9.4.3 If the circumstances relating to individual guidance change it will be open to
a person to ask for further guidance.

Effect on rights of third parties

9.4.4 Rights conferred on third parties (such as a firm'sclients) cannot be affected
by guidance given by the FCA. Guidance on rules, the Act or other legislation
represents the FCA view, and does not bind the courts, for example in
relation to an action for damages brought by a private person for breach of
a rule (section 138D of the Act (Actions for damages)) or in relation to
enforceability of a contract if the general prohibition is breached 4sections 26|
and of the Act (Enforceability of agreements)). A person may need to

seek his own legal advice.
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SUP 10A : FCA Approved

Section 10A.1 : Application

Persons in Appointed
Representatives

10A.1.1

10A.1.1A

10A.1.2

10A.1.3

10A.1.4

10A.1.5

10A.1.6

10A.1 Application

General

This chapter applies to SMCR firm with respect to their appointed
representatives.

B SUP 10C deals with the approved persons regime for SMCR firms themselves.

This chapter is also relevant to:

(1) FCA-approved person of an appointed representative of an SMCR
firm; and

(2) an appointed representative of an SMCR firm.

The rules in this chapter specify descriptions of FCA controlled functions
under|section 59|of the Act (Approval for particular arrangements).

The directions in this chapter relate to the manner in which a firm must
apply for the FCA's approval underlsection 59| of the Act and other
procedures.

Overseas appointed representatives: UK services

(1) This chapter does not apply in relation to an overseas appointed
representative in relation to regulated activities which are carried on
in the United Kingdom other than from an establishment maintained
by it or its principal in the United Kingdom.

(2) An overseas appointed representative means an appointed
representative which has its registered office (or, if it has no
registered office, its head office) outside the United Kingdom.

(-1) Only the following FCA governing functions (as modified by this rule)
apply in relation to an overseas appointed representative which
maintains (or whose principal maintains) an establishment in the
United Kingdom from which regulated activities are carried on:

(a) the director function;
(b) the non-executive director function; and
(c) the chief executive function.

(1) The director function only applies to the extent that the person
performing that function:

SUP 10A/2
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SUP 10A : FCA Approved Section 10A.1 : Application
Persons in Appointed
Representatives

10A.1.7 [

10A.1.8
10A.1.9

10A.1.10

10A.1.11 [

(a) has responsibility for the regulated activities of the UK
establishment which are likely to enable them to exercise
significant influence over that establishment; or

(b) is someone whose decisions or actions are regularly taken into
account by the governing body of that establishment.
(2) The non-executive director function only applies to the extent that

the person performing that function:

(a) has responsibility for the regulated activities of the UK
establishment which is likely to enable them to exercise
significant influence over that establishment; or

(b) is someone whose decisions or actions are regularly taken into
account by the governing body of that establishment.

(3) [deleted]
(4) [deleted]
(5) [deleted]
(6) [deleted]
(7) [deleted]

(8) An overseas appointed representative has the same meaning as in
B SUP 10A.1.5R.

EEA firms

This chapter does not apply in relation to the appointed representative of:
an EEA SMCR firm

if and in so far as the question of whether a person is fit and proper to
perform a particular function in relation to that firm is reserved to an

authority in a country or territory outside the United Kingdom as
contemplated by of the Act. This rule has effect to the extent
that, and for as long as, of the Act remains in effect under the
standstill direction (as it relates to that section) as defined in the direction
made by the FCA underof the Financial Services and Markets Act 2000

(Amendment) (EU Exit) Regulations 2019 that came into force on IP
completion day and is titled “Main FCA Transitional Directions”.

[deleted]
[deleted]
[deleted]

Incoming EEA firms: passported activities from a branch

Only the following FCA controlled functions apply to an incoming EEA firm
with respect to its passported activities carried on from a branch in the
United Kingdom:
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SUP 10A : FCA Approved Section 10A.1 : Application
Persons in Appointed

Representatives

10A.1.12 [

10A.1.13 [J

10A.1.14 [d

10A.1.15 [J

10A.1.16 [J

(3) the customer function other than where this relates to the function in
B SUP 10A.10.7R (4) and m (7).

[deleted]

Incoming EEA firms etc with top-up permission activities from
a UK branch

In relation to the activities of a firm for which it has a top-up permission,
only the following FCA controlled functions apply:

(1) the FCA required functions, other than the apportionment and
oversight function and the compliance oversight function;

(2) the significant management function, in so far as it relates to:

(a) designated investment business other than dealing in investments

as principal, disregarding|article 15| of the Regulated Activities
Order; or

(b) processing confirmations, payments, settlements, insurance
claims, client money and similar matters, in so far as this relates
to designated investment business; and

(c) [deleted]

(3) the customer function.

[deleted]

Appointed representatives

The descriptions of the following FCA controlled functions apply to an
appointed representative of a firm, except in relation to CBTL business or an

introducer appointed representative, as they apply to an FCA-authorised
person:

(1) the FCA governing functions, subject to M SUP 10A.1.16 R and except
for a tied agent of an EEA MIFID investment firm; and

(2) the customer function other than in relation to acting in the capacity
of an investment manager (see M SUP 10A.10.7R (6)).

(1) This chapter is is modified in relation to an appointed representative

meeting the conditions in (2) so that only one of the following FCA
governing functions:

(a) director function; or

(b) chief executive function; or

(c) partner function; or

(d) director of unincorporated association function;

applies, as appropriate, to an individual within that appointed
representative who will be required to be an FCA-approved person.

SUP 10A/4
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SUP 10A : FCA Approved Section 10A.1 : Application
Persons in Appointed
Representatives

(2) The conditions are that:

(a) the scope of appointment of the appointed representative
includes insurance distribution activity in relation to non-
investment insurance contracts or credit-related regulated activity,
but no other regulated activity; and

(b) the principal purpose of the appointed representative is to carry
on activities other than regulated activities.

10A.1.16A[[d (-1) The customer function is the only controlled function in this chapter
that applies to an appointed representative that is an SMCR firm and
has a limited permission to carry on a regulated activity prescribed for
the purposes of [section 39(1 E)(a)|o1c the Act.

(1) [deleted]

(2) The customer function applies to the appointed representative in
relation to the carrying on of the regulated activity, for which it does
not have permission, comprised in the business for which its principal
has accepted responsibility.

10A.1.16B [} | [deleted]

10A.1.16C Certain additional controlled functions apply to a firm in B SUP 10A.1.16AR
under M SUP 10C (FCA senior managers regime for approved persons in SMCR
firms).

Senior management functions

10A.1.16D (1) Underof the Act, if the FCA is satisfied that, in relation
to the carrying on of a regulated activity by an SMCR firm, a
controlled function is a senior management function, the FCA must
designate the function in its rules as a senior management function.

(2) Generally, the FCA does not think that a person performing a
function in this chapter will have sufficient responsibility for
managing the affairs of the appointed representative’s principal (as
opposed to managing the affairs of the appointed representative
itself) to perform a senior management function.

(3) Therefore:

(a) the FCA has not designated any of the functions in this chapter as
a senior management function; and

(b) none of the functions in this chapter are designated senior
management functions.

(4) mSUP10C.1.8G (Appointed representatives) explains that it is unlikely
that m sUP 10C (FCA senior managers regime for approved persons in
SMCR firms) will apply to approved persons working in appointed
representatives of an SMCR firm in addition to this chapter.

10A.1.17 [| [deleted]
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SUP 10A : FCA Approved

Section 10A.1 : Application

Persons in Appointed

Representatives
10A.1.18 [| [deleted]
10A.1.19 [deleted]
Insolvency practitioners .
10A.1.20 E This chapter does not apply to a function performed by:
(1) a person acting as an insolvency practitioner within the meaning of
of the Insolvency Act 1986; or
(2) a person acting as a nominee in relation to a voluntary arrangement
under Parts | (Company Voluntary Arrangements) and VIII (Individual
Voluntary Arrangements) of the|lnsolvency Act 1986} or
(3) a person acting as an insolvency practitioner within the meaning of
of the Insolvency (Northern Ireland) Order 1989; or
(4) a person acting as a nominee in relation to a voluntary arrangement
under Parts Il (Company Voluntary Arrangements) and VIII (Individual
Voluntary Arrangements) of the|lnso|vency (Northern Ireland) Order|
[1989
10A.1.21 [deleted]
10A.1.21A[G]| [deleted]
10A.1.22 [| [deleted]
10A.1.23 [deleted]
10A.1.24 [deleted]
10A.1.25 [| [deleted]
10A.1.26 [| [deleted]
10A.1.27 [deleted]
10A.1.28 [| [deleted]
10A.1.29 [| [deleted]
10A.1.30 [| [deleted]
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Representatives

10A.1.31 [deleted]
10A.1.32 [deleted]

Obligations on firms

10A.1.33 (1) The requirements in this chapter about notifications and applications
are addressed to firms. This means they are addressed to the
appointed representative’s principal.

(2) If an appointed representative has more than one principal, the
requirements in (1) are addressed to the authorised approved person
employer of the approved person in question.

Gibraltar firms

10A.1.34 E (1) A firm that is a Gibraltar-based firm (as defined in m GEN 2.3 (General
saving of the Handbook for Gibraltar)) is treated as an EEA firm for
the purposes of this chapter.

(2) (1) is without prejudice to the generality of B GEN 2.3.
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Persons in Appointed
Representatives

10A.2 Purpose

10A.2.1 The immediate purpose of B SUP 10A.3 to M SUP 10A.11 is to specify, under

of the Act, descriptions of the FCA controlled function which are
listed in ®SUP 10A.4.4R. The underlying purpose is to establish, and mark the
boundaries of, the "FCA-approved persons regime” for appointed
representatives.

10A.2.2 [deleted]

10A.2.3 [deleted]
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SUP 10A : FCA Approved Section 10A.3 : Provisions related to the Act
Persons in Appointed
Representatives

10A.3 Provisions related to the Act

10A.3.1 E A function is an FCA controlled function only to the extent that it is
performed under an arrangement entered into by:

(1) a firm; or
(2) a contractor of the firm;
in relation to the carrying on by the firm of a reqgulated activity.

10A.3.2 Sections 59(1) andof the Act provide that approval is necessary in respect

of an FCA controlled function which is performed under an arrangement
entered into by a firm, or its contractor (typically an appointed
representative), in relation to a regulated activity.

10A.3.3 Arrangement is defined in|section 59(10)(of the Act as any kind of

arrangement for the performance of a function which is entered into by a
firm or any of its contractors with another person and includes the
appointment of a person to an office, their becoming a partner, or their
employment (whether under a contract of service or otherwise).

10A.3.4 [deleted]

10A.3.5 The arrangement must be “in relation to” the carrying on of a regulated
activity. Regulated activities are defined in the Glossary by reference to the
Regulated Activities Order. This order prescribes the activities which are
regulated activities for the purposes of the Act.
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Persons in Appointed

Representatives
10A.4 Specification of functions
10A.4.1 E Each of the functions described in M SUP 10A.4.4R (the table of FCA controlled
function) is an FCA controlled function.
10A.4.2 [ [deleted]
10A.4.2A [deleted]
10A.4.3 The fact that a person may be FCA-approved for one purpose does not have
the effect of bringing all his activities within that FCA controlled function.
10A.4.4 | FCA controlled functions
FCA governing functions* 1 Director function
2 Non-executive director function
3 Chief executive function
4 Partner function
5 Director of unincorporated associ-
ation function
Customer-dealing function 30  Customer function
*FCA significant-influence functions
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10A.5 Significant-influence functions

What are the FCA significant-influence functions?

10A.5.1 The FCA significant-influence functions, which are specified in B SUP 10A.4.1R,
comprise the FCA governing functions (M SUP 10A.6). M SUP 10A.5 applies to
each of the FCA significant-influence functions.

Definition of FCA significant-influence function

10A.5.2 [ Each FCA significant-influence function is one which comes within the
definition of a significant-influence function.

10A.5.3 | A significant-influence function, in relation to the carrying on of a requlated
activity by an appointed representative, means a function that is likely to
enable the person responsible for its performance to exercise a significant
influence on the conduct of the appointed representative’s affairs, so far as
relating to the activity.

10A.5.4 [deleted]

10A.5.5 Whether an FCA controlled function is likely to result in the person
responsible for its performance exercising significant influence is a question
of fact in each case.

10A.5.5A A function is not a significant-influence function unless it also meets the
requirements of M SUP 10A.3.1R (Provisions related to the Act).

Periods of less than 12 weeks

10A5.6 [J| If:

(1) a firm or its appointed representative appoints an individual to
perform a function which, but for this rule, would be an FCA
significant-influence function;

(2) the appointment is to provide cover for an approved person whose
absence is:
(a) temporary; or

(b) reasonably unforeseen; and
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(3) the appointment is for less than 12 weeks in a consecutive 12-month
period;

the description of the relevant FCA significant-influence function does not
relate to those activities of that individual.

10A.5.7 B SUP 10A.5.6 R enables cover to be given for, as an example, holidays and
emergencies and avoids the need for the precautionary approval of, for
example, a deputy. However, as soon as it becomes apparent that a person
will be performing an FCA controlled function for more than 12 weeks, the
authorised approved person employer of the approved person in question
should apply for approval.
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10A.6 FCA governing functions

Introduction

10A.6.1 (1) Every appointed representative will have one or more persons
responsible for directing its affairs. These persons will be performing
the FCA governing functions and will be required to be FCA-approved
persons unless the application provisions in B SUP 10A.1, or the
particular description of an FCA controlled function, provide
otherwise. For example, each director of a company incorporated
under the Companies Acts will perform an FCA governing function.

(2) [deleted]

(3) [deleted]

10A.6.2 A sole trader does not fall within the description of the governing functions.

10A.6.2A [deleted]

10A.6.3 [| [deleted]

10A.6.4 [deleted]

10A.6.5 [deleted]

10A.6.6 [deleted]
Director function (CF1) e,

10A.6.7 E If an appointed representative is a body corporate (other than a limited
liability partnership), the director function is the function of acting in the
capacity of a director (other than non-executive director) of that appointed
representative.

10A.6.8 [ (1) If an appointed representative is a body corporate (other than a

limited liability partnership), the director function is also the function
of acting in the capacity of a person:
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10A.6.9

10A.6.10

(a) who is a director, partner, officer, member (if the parent
undertaking or holding company is a limited liability partnership),
senior manager, or employee of a parent undertaking or holding
company of the appointed representative; and

(b) whose decisions or actions are regularly taken into account by
the governing body of the appointed representative.

(2) (1) does not apply if that parent undertaking or holding company has
a Part 4A permission or is regulated by an EEA regulator.

(3) (1) does not apply to the function falling into M SUP 10A.6.13R (non-
executive director of the parent undertaking or holding company).

[deleted]

A director can be a body corporate and may accordingly require approval as
an FCA-approved person in the same way as a natural person may require
approval.

10A.6.11 [deleted]
10A.6.11A | [deleted]
10A - .
Non-executive director function (CF2) ..
10A.6.12 E If a an appointed representative is a body corporate, the non-executive
director function is the function of acting in the capacity of a non-executive
director of that appointed representative.
10A.6.13 [ (1) If an appointed representative is a body corporate, the non-executive
director function is also the function of acting in the capacity of a
person:
(a) who is a non-executive director of a parent undertaking or
holding company; and
(b) whose decisions or actions are regularly taken into account by
the governing body of the appointed representative.

(2) However, (1) does not apply if that parent undertaking or holding
company has a Part 4A permission or is regulated by an EEA
regulator.

10A.6.14 [deleted]
10A.6.15 [deleted]
10A.6.15A 1| [deleted]
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10A.6.15B [

10A.6.15C

10A.6.16

10A.6.17 [J

10A.6.18

10A.6.19

10A.6.20

[deleted]

[deleted]

Guidance on persons in a parent undertaking or holding
company exercising significant influence

(1) The explanation in W SUP 10C.5B.2G of the basis on which the group
entity senior manager function is included as a controlled function for
an SMCR firm is also relevant to the basis on which the director
function and the non-executive director function are applied to
persons who have a position with the appointed representative’s
parent undertaking or holding company under M SUP 10A.6.8 R or
B SUP 10A.6.13 R.

(2) The guidance in W SUP 10C.5B.3G to M SUP 10C.5B.5G about when the
group entity senior manager function applies to an SMCR firm is also
relevant to when those who have a position with an appointed
representative’s parent undertaking or holding company may be
performing a controlled function under M SUP 10A.6.8 R or
B SUP 10A.6.13 R.

Chief executive function (CF3)

The chief executive function is the function of acting in the capacity of a
chief executive of an appointed representative.

This function is having the responsibility, alone or jointly with one or more
others, under the immediate authority of the governing body:

(1) for the conduct of the whole of the business (or relevant activities);
or

(2) in the case of a branch in the United Kingdom of a non-UK appointed
representative, for the conduct of all of the activities subject to the
UK regulatory system.

For a branch in the United Kingdom of a non-UK appointed representative,
the FCA would not normally expect the overseas chief executive of the
appointed representative as a whole to be FCA-approved for this function
where there is a senior manager under them with specific responsibility for
those activities of the branch which are subject to the UK regulatory system.
In some circumstances, the person within the appointed representative
responsible for UK operations may, if the function is likely to enable them to
exercise significant influence over the branch, also perform the chief
executive function.

A person performing the chief executive function may be a member of the
governing body but need not be. If the chairman of the governing body is
also the chief executive, he will be discharging this function. If the
responsibility is divided between more than one person but not shared,
there is no person exercising the chief executive function. But if that
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responsibility is discharged jointly by more than one person, each of those
persons will be performing the chief executive function.
10A.6.21 Note that a body corporate may be a chief executive. If so, it will need to be

10A.6.22

10A.6.23

10A.6.24

10A.6.25

10A.6.26

10A.6.27

10A.6.28

10A.6.29

approved to perform the chief executive function.

[deleted]

Partner function (CF4)

(1) If an appointed representative is a partnership, the partner function is
the function of acting in the capacity of a partner in that appointed
representative.

(2) If the principal purpose of the appointed representative is to carry on
one or more regulated activities, each partner performs the partner
function.

(3) If the principal purpose of the appointed representative is other than
to carry on regulated activities:

(a) a partner performs the partner function to the extent only that
they have responsibility for a requlated activity; and

(b) a partner in an appointed representative will be taken to have
responsibility for each requlated activity except where the
partnership has apportioned responsibility to another partner or
group of partners.

[deleted]

[deleted]

If an appointed representative is a limited liability partnership, the partner
function extends to the appointed representative as if the appointed
representative were a partnership and a member of the appointed
representative were a partner.

If a partnership is registered under the Limited Partnership Act 1907, the
partner function does not extend to any function performed by a limited
partner.

[deleted]

Director of unincorporated association function (CF5)

If an appointed representative is an unincorporated association, the director
of unincorporated association function is the function of acting in the
capacity of a director of the unincorporated association.

SUP 10A/16
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10A.6.30 [deleted]

10A.6.31 [deleted]

10A.6.32 [deleted]

[}

10A.6.33 [deleted]

10A.6.34

[}

[deleted]
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Section 10A.7 : FCA required functions

[deleted]

10A.7 FCA required functions

SUP 10A/18
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10A.8 Systems and controls functions

[deleted]
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Section 10A.9 : Significant management
functions [deleted]

[deleted]

10A.9 Significant management functions
[deleted]
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10A.10 Customer-dealing functions

Introduction

10A.10.1 E B SUP 10A.10 applies with respect to activities carried on from an
establishment maintained by the appointed representative or its principal in
the United Kingdom.

10A.10.2 Without B SUP 10A.10.1 R, the description of the customer function would
extend to this function wherever it was performed. The effect of

B SUP 10A.10.1R is that the description is limited, in relation to regulated
activities with an overseas element, in a manner which is broadly consistent
with the scope of conduct of business regulation.

10A.10.3 The customer function has to do with giving advice on, dealing and
arranging deals in and managing investments; it has no application to
banking business such as deposit taking and lending, nor to general
insurance business or credit-related regulated activity.

The basic rule about the customer function

10A.10.4 [ | The customer function is one which comes within the definition of a
customer-dealing function.

10A.10.5 E The customer-dealing function, in relation to an appointed representative
("A"), means a function that will involve the person performing it in dealing
with:

(1) customers of A; or
(2) property of customers of A;
lOA.lO.SAE In W SUP 10A.10.5R, customer, in relation to an appointed representative,

means a person who is using, or who is or may be contemplating using, any
of the services provided by the appointed representative.

10A.10.5B A function is not included in the customer function unless it also meets the
requirements of M SUP 10A.3.1R (Provisions related to the Act).

10A.10.6 The FCA interprets the phrase “dealing with” as including having contact
with customers and extending beyond “dealing” as used in the phrase

B Release 42 @ Dec 2024 www.handbook.fca.org.uk SUP 10A/21



SUP 10A : FCA Approved

Section 10A.10 : Customer-dealing functions

Persons in Appointed

Representatives

10A.10.7 [J

10A.10.8 [J

10A.10.9

10A.10.10 [G]

“dealing in investments”. “Dealing in" is used in [Schedule 2|to the Act to

describe in general terms the regulated activities which are specified in
Elof the Regulated Activities Order.

Customer function (CF 30)

The customer function is the function of:

(1) advising on investments other than a non-investment insurance
contract or a funeral plan (but not where this is advising on
investments in the course of carrying on the activity of giving basic
advice on a stakeholder product) and performing other functions
related to this such as dealing and arranging;

(2) giving advice to clients solely in connection with corporate finance
business and performing other functions related to this;

(3) giving advice or performing related activities in connection with
pension transfers, pension conversions or pension opt-outs for retail
clients;

(4) giving advice to a person to become, or continue or cease to be, a
member of a particular Lloyd's syndicate;

(5) dealing, as principal or as agent, and arranging (bringing about) deals
in investments other than a non-investment insurance contract with,
for, or in connection with customers where the dealing or arranging
deals is governed by M COBS 11 (Dealing and managing);

(6) [deleted]

(7) in relation to bidding in emissions auctions, acting as a ‘bidder’s
representative’ within the meaning of subparagraph 3 of article 6(3)
of the auction regulation.

The customer function does not extend to an individual who is performing
the functions in M SUP 10A.10.7R (1) to M SUP 10A.10.7R (2) or M SUP 10A.10.7R (5)
to m (7) and who is based overseas and who, in a 12-month period, spends no
more than 30 days in the United Kingdom to the extent that he is
appropriately supervised by a person approved for this function.

The FCA would expect an individual from overseas to be accompanied on a
visit to a customer. @TC2.1.9R (2) (where it applies) provides that the firm will
have to be satisfied that the individual has at least three years of up-to-date,
relevant experience obtained outside the United Kingdom. However, the
remaining provisions of MTC2.1.9R (2) are disapplied in these circumstances
(except for an individual who gives advice to retail clients on retail
investment products, gives advice on P2P agreements to retail clients or is a
broker fund adviser). The effect of this is that such individuals need not
attain the relevant regulatory module of an appropriate qualification (see
ETC2.1.9R(2)).

The customer function in M SUP 10A.10.7R (5) does not extend to the individual
who, on the instructions of the customer, simply inputs the customer's
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instructions into an automatic execution system where no discretion is or
may be exercised by the individual performing the activity. Nor does it
extend to merely introducing a customer to a firm or distributing
advertisements.

10A.10.11 An individual may advise on investments prior to being assessed as
competent in accordance with the rules in the Senior Management
Arrangements, Systems and Controls sourcebook (SYSC) and, where relevant,
the Training and Competence sourcebook (TC). The firm should record when
that person subsequently becomes competent.
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10A.12.1

10A.12.2

10A.12.3

10A.12.4

10A.12 Procedures relating to FCA-
approved persons

The forms listed in B SUP 10A.12.2 G are referred to in M SUP 10A.12 (Procedures
relating to FCA-approved persons) to M SUP 10A.16 (How to apply for approval
and give notifications).

Table: FCA-approved persons forms

the relevant SUP 10C Annex3D  Application to SUP 10A.13.3D
Form A perform con-

trolled functions

under the ap-

proved persons

regime

Form B SUP 10C Annex 4R Notice to with- SUP 10A.13.19R
draw an applica-
tion to perform
controlled func-
tions under the
approved persons
regime

Form C SUP 10C Annex5R  Notice of ceasing SUP 10A.14.8R
to perform con-
trolled functions

Form D SUP 10C Annex6R  Notification of SUP 10A.14.15R
changes in per-
sonal informa-
tion or applica-
tion details

Form E SUP 10C Annex 7D  Internal transfer  SUP 10A.14.4D
of an approved
person

[deleted]

Unless the context otherwise requires, in B SUP 10A.12 (Procedures relating to
FCA-approved persons) to M SUP 10A.16 (How to apply for approval and give
notifications) where reference is made to a firm, this also includes an
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applicant for Part 4A permission, and other persons seeking to carry on
regulated activities as an authorised person.

10A.12.5 Forms B, C, D and E can only be submitted in respect of an FCA-approved
person by the firm that submitted an FCA-approved person's original
application (the relevant Form A).

10A.12.6 Copies of Forms A, B, C, D and E may be obtained from the FCA website.
Credit unions can obtain copies from the FCA's Supervision Hub. To contact
the FCA's Supervision Hub for approved persons enquiries:

(1) telephone 0300 500 0597;or
(2) e-mail firm.queries@fca.org.uk; or
(3) fax 020 7066 0017; or

(4) write to:
Supervision Hub
The Financial Conduct Authority
12 Endeavour Square
London
E20 1JN.

B Release 42 @ Dec 2024 www.handbook.fca.org.uk SUP 10A/25



SUP 10A : FCA Approved Section 10A.13 : Application for approval
Persons in Appointed and withdrawing an application for approval

Representatives

10A.13.1

10A.13.2

10A.13.3 |D|

10A.13.3A[D|

10A.13 Application for approval and

withdrawing an application for
approval

When to apply for approval

In accordance with of the Act (Approval for particular
arrangements), where a candidate will be performing one or more FCA
controlled functions, a firm must take reasonable care to ensure that the

candidate does not perform these functions unless he has prior approval
from the FCA.

Failure to apply for approval

If a person performs an FCA controlled function without approval it is not

only the firm that is accountable. Under|section 63A|of the Act (Power to
impose penalties), if the FCA is satisfied that:

(1) a person (“P") has at any time performed an FCA controlled function
without approval; and

(2) at that time P knew, or could reasonably be expected to have known,
that P was performing an FCA controlled function without approval;

it may impose a penalty on P of such amount as it considers appropriate.

How to apply for approval

An application by a firm for the FCA's approval under of the Act
(Approval for particular arrangements) must be made by completing Form A
(except where m SUP 10A.14.4 D requires a Form E).

If a firm must make an application using Form A, it must use Form A
(shortened form) if:

(1) the candidate:
(a) has current approved person approval to perform:

(i) an FCA controlled function that is a significant-influence
function; or

(i) an FCA-designated senior management function; or

(iii) a PRA controlled function; or
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10A.13.3B|D]
10A.13.4

10A.13.4A (G|

10A.13.5

10A.13.6

10A.13.7

10A.13.8

10A.13.9

(b) has had current approved person approval of the type described
in (a) within the previous six months; and

(2) there have been no matters arising in relation to the fitness and
propriety of the person to whom the application relates which mean
that the information provided to the FCA or the PRA regarding
fitness and propriety in connection with the current approved person
approval in (1)(a) or (b) may have changed since the application for
that current approved person approval was made.

[deleted]
W SUP 10A.16.1 D explains how applications should be submitted.
[deleted]

Who should make the application?

(1) In accordance with of the Act (Applications for approval),

applications must be submitted by, or on behalf of, the firm itself, not
by:

(a) the FCA candidate; or

(b) the appointed representative.

(2) [deleted]
Outsourcing arrangements [deleted]

Where the notification of an appointed representative (M SUP 12.7.1R) is
linked to an application for approval (mSUP 10A.13 (Applications for approval
and withdrawing an application for approval)), any delay in receiving the
notification under M SUP 12.7.1 R may delay the FCA's approval of the
individuals employed by that appointed representative who will be
performing FCA controlled functions for the firm.

Processing an application

The Act sets out the time that the FCA has to consider an application and
come to a decision.

In any case where the_application for approval is made by a person applying
for permission under of the Act, the FCA has until the end of

whichever of the following periods ends last:

(1) the period within which an application for that permission must be
determined; and

(2) the period of three months from the time it receives a properly
completed application.
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10A.13.10 (G|

10A.13.11

10A.13.12 (G|

10A.13.13 (G|

10A.13.14 (G|

10A.13.15[G|

10A.13.16 |G|

10A.13.17 [G]

In any other case it is the period of three months from the time it receives a
properly completed application.

The FCA must either grant the application or, if it proposes not to grant an
application, issue a warning notice (see M DEPP 2). The FCA will deal with
cases more quickly than this whenever circumstances allow and will try to
meet the standard response times published on the website and in its Annual
Report. However, if an application is incomplete when received, or the FCA
has knowledge that, or reason to believe that, the information is incomplete,
then the processing time will be longer than the published standard
response times.

Application forms must always be completed fully and honestly. Further
notes on how to complete the form are contained in each form. If forms are
not completed fully and honestly, applications will be subject to investigation
and the FCA candidate's suitability to be approved to undertake an FCA
controlled function will be called into question. A person who provides
information to the FCA that is false or misleading may commit a criminal
offence, and could face prosecution underof the Act regardless

of the status of their application.

If there is a delay in processing the application within the standard response
time, the FCA will tell the firm making the application as soon as this
becomes apparent.

Before making a decision to grant the application or give a warning notice,
the FCA may ask the firm for more information about the FCA candidate. If
it does this, the three-month period in which the FCA must determine a
completed application:

(1) will stop on the day the FCA requests the information; and

(2) will start running again on the day on which the FCA finally receives
all the requested information.

The FCA may grant an application only if it is satisfied that the FCA
candidate is a fit and proper person to perform the FCA controlled function
stated in the application form. Responsibility lies with the firm making the
application to satisfy the FCA that the FCA candidate is fit and proper to
perform the FCA controlled function applied for.

For further guidance on criteria for assessing whether a FCA candidate is fit
and proper, see FIT.

Decisions on applications

Whenever it grants an application, the FCA will confirm this in writing to all
interested parties.
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10A.13.18 If the FCA proposes to refuse an application in relation to one or more FCA
controlled functions, it must follow the procedures for issuing warning and
decision notices to all interested parties. The requirements relating to
warning and decision notices are in B DEPP 2.

Withdrawing an application for approval

10A.13.19 [ | A firm notifying the FCA of its withdrawal of an application for approval
must notify the FCA using Form B (M SUP 10C Annex 4R).

10A.13.20 Underof the Act (Determination of applications), the firm may
withdraw an application only if it also has the consent of the candidate and
the person by whom the candidate is or would have been employed, if this is
not the firm making the application.
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10A.14.1

10A 10A.14.2

10A.14.3

10A.14.3A[G|

10A.14.4 [D|

10A.14 Changes to an FCA-approved
person's details

Moving within a firm

An FCA-approved person's job may change from time to time as a result, for
instance, of a change in personal job responsibilities or a firm's requlated
activities. Where the changes will involve the person performing one or
more FCA controlled functions different from those for which approval has
already been granted, then an application must be made to the FCA for
approval for the person to perform those FCA controlled functions. The firm
must take reasonable care to ensure that an individual does not begin
performing an FCA controlled function until the FCA has granted FCA-

approved person status to that individual in respect of that FCA controlled
function.

(1) a firm is applying for approval for someone to perform a controlled
function under this chapter; and

(2) that person is also ceasing to perform FCA controlled functions or a
PRA controlled function in relation to the same firm or in relation to
a firm in the same group;

the firm should generally use Form E. Further details can be found in
B SUP 10A.14.4D.

If a person is to perform an FCA controlled function under this chapter in
relation to a firm for which they already perform an FCA controlled function
as an approved person (whether under this chapter or mSUP 10C (FCA senior
managers regime for approved persons in SMCR firms)) but they are not at
the same time ceasing to perform an FCA controlled function or PRA
controlled function for the firm or a firm in the same group, a firm should
use Form A. See M SUP 10A.13.3D and M SUP 10A.13.3AD for further details.

See M SUP 10A.14.23G for circumstances in which a firm should use Form D
rather than Form A or E.

(1) A firm must use Form E where an approved person is both
permanently ceasing to perform one or more controlled functions
and needs to be approved in relation to one or more FCA controlled
functions in relation to the same firm or in relation to a firm in the
same group.
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(2) A firm must not use Form E if:

(a) the approved person has never before been approved to perform
for any firm:

(i) an FCA controlled function that is a significant-influence
function; or

(ii) an FCA-designated senior management function; or
(iii) a PRA controlled function;

(b) the approved person has not been subject to a current approved
person approval from the FCA or PRA to perform:

(i) an FCA controlled function that is a significant-influence
function; or

(ii) an FCA-designated senior management function; or
(iii) a PRA controlled function;
in relation to any firm for more than six months; or

(c) any of the following apply (where applicable):

(i) a notification referred to in W SUP 10C.10.9D(4)(b) or (c)
(notification obligations under the Act applying to SMCR
firms) has been made or should be made; or

(ii) any of the circumstances in M SUP 10A.14.10R (Qualified Form
Q) apply;

in relation to any:

(iii) controlled functions which that person is ceasing to perform
(as referred to in (1)); or

(iv) controlled function that they are continuing to perform in
relation to that firm or to a firm in the same group.

(3) A firm must not use Form E if a notification has been made or should
be made under:

(a) MSUP10A.14.17R (Changes in fitness to be notified under Form D);

(b) W SUP 10C.14.18R (the corresponding requirement for SMCR firms);
or

(c) the corresponding PRA requirements to (a).

(whichever is applicable) in relation to any controlled functions that
that person is ceasing to perform (as referred to in (1)) or any
controlled function that he is continuing to perform in relation to
that firm or a firm in the same group.

10A.14.4A [deleted]

(4) [deleted]

10A.14.4AA [deleted]
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10A.14.4AB

10A.14.4B
10A.14.4C

10A.14.5

10A.14.6

10A.14.7

10A.14.8 [J

(1) A firm should only use a Form E when the candidate is ceasing to
perform a controlled function in a way that means that the candidate
will cease to be approved for that controlled function.

(2) See WSUP 10A.14.8AG to M SUP 10A.14.8DG for the difference between
temporarily ceasing to perform a controlled function (which means
that approval for the performance of that controlled function
continues) and permanently ceasing to perform a controlled function
(which means that approval for the performance of that controlled
function lapses).

(3) (1) and (2) are the reason that mSUP 10A.14.4D refers to permanently
ceasing to perform a controlled function.

[deleted]

[deleted]

W SUP 10A.16.1 D explains how applications should be submitted.

Moving between firms

If it is proposed that an FCA-approved person will no longer be performing
an FCA controlled function under an arrangement entered into by the
appointed representative of one principal, but will be performing the same
or a different FCA controlled function under an arrangement entered into by
the appointed representative of a new principal, the new principal will be
required to make a fresh application for the performance of the FCA
controlled function by that person. This applies even if the new principal is in
the same group as the old principal or the appointed representative is the
same.

[deleted]

Ceasing to perform an FCA controlled function

(1) A firm must submit to the FCA a completed Form C
(m SUP 10C Annex 5R) no later than ten business days after an FCA-
approved person permanently ceases to perform an FCA controlled
function.

(2) If:

(a) the firm is also making an application for approval for that
approved person to perform a controlled function in relation to
the same firm or to a firm in the same group; and

(b) ceasing to perform the FCA controlled function in (1) has
triggered a requirement to make that application for approval:

(i) to the FCA using Form E (rather than a Form A) under
M SUP 10A or mSUP 10C; or
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10A.14.8A[G]

10A.14.8B

10A.14.8C

10A.14.8D

10A.14.8E [

10A.14.8F

10A.14.8G

10A.14.8H

(ii) to the PRA using the PRA’s Form E in accordance with the
corresponding PRA requirements;

it must make the notification under (1) using that Form E.

Permanently ceasing to perform an FCA controlled function means that that
person no longer has approval to perform that function. Permanent
cessation does not mean that that person cannot return to perform that
function, rather that if they do, they will need fresh approval.

Examples of when an FCA-approved person will have permanently ceased to
perform an FCA controlled function include moving within a firm (see

M SUP 10A.14.1G to M SUP 10A.14.5G), moving between firms (see

M SUP 10A.14.6G), resignation, dismissal, retirement, and death.

In cases of temporary absence (for example sick leave or parental leave)
where the firm is keeping the same role open for an FCA-approved person,
approval to perform the relevant FCA controlled function will continue and
therefore the firm will not be required to submit a Form C. See

M SUP 10A.14.8HG for guidance on interim appointments.

As a result, an FCA-approved person who returns to perform the same FCA
controlled function following such a temporary absence will not need fresh
approval.

(1) If an FCA-approved person has been absent for more than 12 weeks,
the firm must notify the FCA on Form D (m SUP 10C Annex 6R) within
seven business days of the end of the 12-week period.

(2) The firm must also notify the FCA on Form D (m SUP 10C Annex 6R)
within seven business days of the FCA-approved persons return.

Where a firm is aware that an FCA-approved person will be absent for more
than 12 weeks that firm can notify the FCA prior to the end of the 12-week
period.

The duty to notify in B SUP 10A.14.17R continues to apply during a temporary
absence.

(1) Where an FCA-approved person is temporarily absent (see
B SUP 10A.14.8CG) a firm may decide to appoint another person to
perform that FCA-controlled function during the interim period.

(2) Unless mSUP 10A.5.6R (The 12-week rule) applies, the firm will be
required to make a fresh application for the performance of the FCA-
controlled function by a person who has been appointed for the
interim period (see M SUP 10A.13 (Application for approval and
withdrawing an application for approval) for details).
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10A.14.9
10A.14.9A[G|

10A.14.10 [

10A 10A.14.11

10A.14.12 (G|

10A.14.13 (G|

10A.14.14 (G|

(3) The firm will be required to notify the FCA under M SUP 10A.14.8R
when the person who was appointed for the interim period gives up
the role on the return of the person who was temporarily absent.

M SUP 10A.16.2 R explains how notifications should be submitted.

[deleted]

(1) A firm must notify the FCA as soon as practicable after it becomes
aware, or has information which reasonably suggests, that it will
submit a qualified Form C in respect of an FCA-approved person.

(2) Form Cis qualified if the information it contains:

(a) relates to the fact that the firm or the appointed representative
has dismissed, or suspended, the FCA-approved person from its
employment; or

(b) relates to the resignation by the FCA-approved person while
under investigation by the firm, the appointed representative,
the FCA or any other regulatory body; or

(c) otherwise reasonably suggests that it may affect the FCA's
assessment of the FCA-approved person's fitness and propriety.

Notification under M SUP 10A.14.10 R may be made by telephone, email or fax
and should be made, where possible, within one business day of the firm
becoming aware of the information. If the firm does not submit Form C, it
should inform the FCA in due course of the reason. This could be done using
Form D, if appropriate.

A firm is responsible for notifying the FCA if any FCA-approved person has
permanently ceased to perform an FCA controlled function under an
arrangement entered into by its appointed representative or former
appointed representative or where any such FCA-approved person is
temporarily absent.

A firm can submit Form C or Form E to the FCA in advance of the cessation
date. When a person ceases the arrangement under which they perform an
FCA controlled function, they will automatically cease to be an FCA-approved
person in relation to that FCA controlled function. A person can only be an
FCA-approved person in relation to a specific FCA controlled function.
Therefore, a person is not an FCA-approved person during any period
between ceasing to perform one FCA controlled function (when they are
performing no other FCA controlled function) and being approved in respect
of another FCA controlled function.

Sending forms promptly will help to ensure that any fresh application can be
processed within the standard response times.
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10A.14.15 [

10A.14.16 [G]

10A.14.17 [

10A.14.18 [G]

10A.14.19 [G]

10A.14.20 [

10A.14.21

10A.14.22

10A.14.23

Changes to an approved person's personal details

If an FCA-approved person's title, name or national insurance number
changes, the authorised approved person employer must notify the FCA on
Form D (mSUP 10C Annex 6R) of that change within seven business days of the
firm becoming aware of the matter.

The duty to notify in M SUP 10A.14.15R does not apply to changes to an FCA-
approved person's private address.

If a firm becomes aware of information which would reasonably be material
to the assessment of an FCA-approved person's, or a FCA candidate's, fitness
and propriety (see FIT), it must inform the FCA on Form D, or (if it is more
practical to do so and with the prior agreement of the FCA) by e-mail or fax,
as soon as practicable.

M SUP 10A.16.2 R applies to the submission of Form D.

Failing_to disclose relevant information to the FCA may be a criminal offence
under [section 398| of the Act.

The duty to notify in M SUP 10A.14.17 R extends to any circumstances that
would normally be declared when giving the information required for
section 5 of Form A or matters considered in BFIT 2.

(1) If, in relation to a firm which has completed the relevant Form A
(m SUP 10C Annex 3D), any of the details relating to arrangements and
FCA controlled functions are to change, the firm must notify the FCA
on Form D (M SUP 10C Annex 6R).

(2) The notification under (1) must be made as soon as reasonably
practicable after the firm becomes aware of the proposed change.

(3) This also applies in relation to an FCA controlled function for which
an application was made using Form E.

(4) This rule also applies to a firm in respect of an approved person, to
whom the grandfathering arrangements relating to the coming into
force of the Act applied as if the firm had completed the relevant
Form A for that person.

M SUP 10A.16.2 R also applies to the submission of Form D under
W SUP 10A.14.21 G.

An example of where a firm should use Form D is when an individual who is
appointed by one appointed representative becomes employed by another
appointed representative but continues to perform the customer function for
the firm. The firm should notify the FCA by completing Section 1.07 of Form
D.
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10A.14.24 [
10A.14.25

10A.14.26 [

[deleted]

[deleted]

[deleted]
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10A.15.1

10A.15.2

10A.15.3

10A.15.3A (G|

10A.15.4

10A.15.5

10A.15 References and accurate
information

References

(1) msysc22 (Regulatory references) says that if a firm (A):

is considering appointing a person (P) to perform any controlled
function or certain other functions;

(b) requests a reference from a firm (B) that is P's current or former
employer; and

(c) indicates to B the purpose of the request;

B should, as soon as reasonably practicable, give a reference to A.

(2) mSYSC22.8.3R and mSYSC22.8.4R (Appointed representatives) say that
this applies to B's appointed representatives as well as to B.

(3) [deleted]
[deleted]
[deleted]

[deleted]

The obligations to supply information to the FCA under either

B SUP 10A.14.8R or M SUP 10A.14.10R apply notwithstanding any agreement (for
example a 'COT 3' Agreement settled by the Advisory, Conciliation and
Arbitration Service (ACAS)) or any other arrangements entered into by a firm
or its appointed representative and an employee upon termination of the
employee's employment. A firm should not (and should ensure that its
appointed representatives do not) enter into any such arrangements or
agreements that could conflict with its obligations under this section.

Failing to disclose relevant information to the FCA may be a criminal offence
under [section 398| of the Act.
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10A.16 How to apply for approval and
give notifications
10A.16.1 @ (1) This direction applies to an application under Form A or Form E.

(2) An application must be made by submitting the Form in accordance
with the requirements in B SUP 10C.15 (Forms and other documents
and how to submit them to the FCA) about the submission of those
Forms.

(2A) [deleted]

(3) [deleted]

(4) [deleted]

10A (5) [deleted]
10A.16.2 E (1) This rule applies to a notification under Form B, Form C or Form D.

(2) A notification must be made in accordance with the requirements in
B SUP 10C.15 (Forms and other documents and how to submit them to
the FCA) about the submission of those Forms.

(3) [deleted]

10A.16.2A[[ | [deleted]
10A.16.3 [deleted]
10A.16.4 [deleted]
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. 10A.17 Further questions [deleted]

[deleted]
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[deleted]
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Approved persons regime: summary of forms and their use for
applications for approval to perform an FCA-controlled function
[deleted]

[deleted]
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[Not used]
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Form A: Application to perform controlled functions under the
approved person regime [deleted]

[deleted]
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Form B: Notice to withdraw an application to perform controlled
functions (including senior management functions) [deleted]
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Form C: Notice of ceasing to perform controlled functions (including
senior management functions) [deleted]
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Form D: Notification of changes in personal information or application
details and conduct breaches/disciplinary action related to conduct
[deleted]
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Form E: Internal transfer of an approved person [deleted]

[deleted]
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Form G: The Retail Investment Adviser Complaints Alerts Form

[deleted]
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MIFID Article 4 APER Information Form [deleted]

[deleted]
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10B.1 Application

Gne Al e,
10B.1.1  [d
10B.1.2
10B.1.3
10B.1.4

Overseas firms: UK services
10B.1.5 [

Overseas firms: UK establishments
10B.1.6 [

Incoming EEA firms and incoming Treaty firms
10B.1.7 [d

10B.1.8
10B.1.9
10B.1.10

Incoming EEA firms: passported activities from a branch

10B.1.11 [

Incoming EEA firms etc with top-up permission activities from
a UK branch

10B.1.12 [
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Committee