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Part 1

Executive Summary

1. Since the outbreak of violence in December 2013 thnoligh most of 2014, the
United Nations (UN) and the African Union (AU) hastecumented brutal violations and
abuses of human rights committed by the Governmedtthe Sudan People’s Liberation
Movement/Army-in Opposition (SPLM/A-IO) forces, tettper with allied militia, which
may amount to war crimes and/or crimes against Initsnd established in a court of law.
The UN and AU reporting found that Government apgasition forces and their allied
militia have killed civilians, raped women and gjrlpillaged and destroyed civilian
property such as houses, humanitarian infrastrectunedical facilities including
hospitals, and schools. In addition, it was alletied both sides targeted places of refuge,
including churches, hospitals, and UN bases.

2. A country some five years old has had more thany®ars of war, in which more
than one and a half million people have been iatgrrdisplaced and forced into harsh
and dangerous living conditions. Thousands mores leought safety and shelter from
their own government and opposition forces anedlhilitia, finding refuge within UN
compounds. According to the United Nations Missiorsouth Sudan (UNMISS), more
than 201,000 IDPs are currently protected in sixMISIS bases across South Sudan.
addition, more than 600,000 are living in refugaenps in Uganda, Kenya and Ethiopia.
As a result of these displacements, most parteetountry face severe food insecurity
and possible faming.

3. Extreme violence in the spring of 2015 triggered #doption in July 2015 of
United Nations Human Rights Council’s resolutionHRIC/29/13, “A Mission by
OHCHR to Improve Human Rights, Accountability, Recitiation and Capacity in South
Sudan,” in which the Human Rights Council requestedHigh Commissioner to present
a full report at the Council’s 31st session. Inadance with this mandate, the High
Commissioner established the OHCHR Assessment &fissd South Sudan (the
assessment team), based in Juba. The mission watatad with a number of tasks, most
importantly, “to undertake a comprehensive assessiieallegations of violations and
abuses of human rights, with a view to ensuringantability and complementarity with
the African Union Commission of Inquiry.”

4. Since the Council resolution in July 2015, thereehdeen important political
developments. In August 2015, the parties signpdaze agreement that was intended to
halt the fighting, put in place the machinery fetablishing a transitional government and
create accountability and reconciliation mechani$ifise transition period, which should

As of 14 January 2016, the estimated numbenuifatis seeking safety in six Protection of
Civilians sites located on UNMISS bases is 201,28Widing 122,293 in Bentiu, 27,950 in Juba
UN House, 47,791 in Malakal, 2,289 in Bor, 700 inliMend 234 in Wau.

More than two million people have been displagsgdhe conflict - 1.6 million internally and
642,199 in refugee camps in neighbouring counf{ses UN Doc. S/2015/902).

See South Sudan: Hundreds of thousands face criticad fshortage’ (ICRC Press Release, 11
December 2015).

See Agreement on the Resolution of the Conflict inRkeeublic of South Sudasigned in August
by South Sudanese President Salva Kiir, Sudan &edpberation Movement in Opposition
(SPLM in Opposition) leader Riek Machar, and Pageruf, the representative of the former
detainees.
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have started in November 2015, was delayed setiare$ by the failure of the parties to
agree on key security arrangements. In late Dece2®E5, an advance team from the
SPLM/A-IO arrived in Juba to commence the preparetifor the transition period.

Despite repeated violations of the cease-fire tzahe into effect on 29 August, both
sides continued to reiterate their commitment &ithplementation of agreement.

5. In terms of accountability, the peace agreementiges for the establishment of a
hybrid tribunal under the auspices of the Africamidsh, with the authority to try
genocide, war crimes, crimes against humanity ahdreerious crimes. The transitional
government, once established, is also requireddate, within six months, a truth and
reconciliation commission to establish a recordviolations of human rights since the
start of the conflict and a compensation and rejmarsauthority.

6. In October 2015, the African Union released itsumidrbreaking Commission of
Inquiry report. The Commission of Inquiry, whichvesed the period from the start of the
conflict until September 2014, concluded that sesiwiolations of human rights and
international humanitarian law, as well as humaghts abuses had been committed by all
parties, in particular with regard to the rightife, freedom from torture, sexual violence,
destruction of property and violations againstateih, including the recruitment and use
of children in hostilities.

7. This assessment report identifies patterns of tiamia and abuses South Sudanese
have endured since December 2013, particularhetadgkillings of civilians, sexual and
gender-based violence, mass pillage and destruofiaivilian objects. To complement
existing reports, it focuses especially on violat@f international law committed in 2015
in the states of Unity, Upper Nile and Western @ethtral Equatoria.

8. The time frame for the assessment was extremeliteliimand the constraints
formidable, including the lack of any meaningfuloperation from the government and
its armed forces, lack of access to conflict amas serious witness protection concerns.
Nevertheless, the assessment team did confirm tthat patterns of violations of
international human rights and humanitarian law, vaall as human rights abuses
identified in the earlier UN and AU reports in 208dve continued unabated throughout
2015, including following the signing of the peameement in August.

9. Since the beginning of the conflict, the warringtigs have sought to prevent the
peacekeeping forces of the UN Mission in South 8udiNMISS) from moving freely
around the country to protect civilians, despitmandate from the Security Council to do
so. As a consequence, UNMISS had no access tooththesn part of Unity State until
November 2015, meaning that the local civilian dapon could not be effectively
protected from the violent campaign governmentdertaunched in the spring of 2015,
while they already faced malnutrition, disease lamadger.

10. The government’s counter insurgency offensive i@ $pring of 2015 in Unity
State was carried out with the apparent purposspoéading terror among civilians
including widespread sexual and gender based elesnd apparently led to the
abduction of women and girls and indiscriminatea@its, on villages some of which
involving massive looting of property, includingotiisands upon thousands of cattle.

11. Throughout this conflict, sexual and gender-basetence has been widespread.
In 2015 in Unity state, as documented by the Assens Mission, the breadth and depth
of the crimes against women and girls is alarming.

5

Final report of the African Union Commission ofjlriry on South Sudan, 15 October 2014.
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12. Both parties have made commitments related to aability for the violations
committed during the conflict. Despite repeatediemsces to the UN, including from the
Head of State, the Government did not provide #sssment team with any information
on, or evidence of, national investigations int@ tbonflict-related violence. There
appears to be little political will to explore igsuof truth, justice and accountability,
notwithstanding the formal acceptance of theseirements in the peace agreement. In
the period covered by this report, justice hasrblemot gained much ground in South
Sudan.

13. This report also explores South Sudan’s historyvaf, inter-communal violence
and abuse, without any form of accountability oramagful reconciliation. The complex
inter-tribal narratives and the shifting alliancasd general unpredictability of political
relations in South Sudan cannot be merely undedstomugh easy assumptions about
ethnicity and tribalism. The root causes of thdernce are also moored in the divisions
within the political and military movements and sequent unresolved tensions
following the split in the military movement in tH®90s.

14. The High Commissioner hopes that this report wélMiewed as an opportunity to
truly acknowledge the suffering of the people ofutboSudan, and that, even more
importantly, its presentation to the Human Rightsu@xil will contribute to a genuine
process of accountability, truth and reconciliatias well as guarantees of non-recurrence
for the thousands of victims and their families wiave suffered immeasurably over the
course of the last two and a half years. Failaraddress the deeply engrained disregard
for human life will only generate the risk that bugolations will continue to be repeated.

|. Establishment of the OHCHR Assessment MissiorotSouth
Sudan

A. Mandate

15. The OHCHR Assessment Mission for South Sudan wasugeby the High
Commissioner following the adoption of resolutioM#RC/29/13 by the Human Rights
Council in July 2015. An advance team deployedutma) South Sudan, in October 2015
and the full assessment team became operationBloirember 2015. The resolution
requested OHCHR to undertake a comprehensive assessf allegations of violations
and abuses of human rights, with a view to ensusgtpuntability, to monitor and report
on the human rights situation and to engage wighGlovernment, in particular to make
recommendations for technical assistance and dgdadilding and on ways to improve
the situation of human rights in the country.

16. The resolution further asked OHCHR to assess tleetefeness of steps taken by
the Government of South Sudan on a number of beadtmincluding accountability for
human rights violations and abuses, steps takemvestigate, arrest and prosecute
perpetrators of human rights violations and abuseduding targeted killings, rape and
other forms of sexual violence, steps taken to emewiolence against children, the
recruitment of children into the armed forces, @y detention and to increase
democratic space for civil society and media.

17. The terms of reference for the assessment misgippendix ) outline the time
frame, methodology, standards of proof and other &spects of this assessment. The
mandate to carry out a comprehensive assessmeninteagreted as the collection of
information on the human rights situation, incluglion specific violations and abuses,
from both primary and secondary sources, in ordl@valuate specific trends and patterns
of violations and abuses and identify the allegetpetrators. The assessment looked at
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violations and abuses attributed to both Stateractmd non-State armed groups,
including the SPLM/A-IO which continued to be in fd&to control of some parts of the
country.

18. The Human Rights Council resolution did not set auemporal scope for the
assessment. However its preamble referred to huights violations committed since
the outbreak of violence on 15 December 2013. Ia dontext, the team, subject to
considerable constraints, carried out an assessafiesiteged violations and abuses of
human rights committed from 15 December 2013 thno8& December 2015, with a
special emphasis on those violations and abusésvér@ committed after the departure
of the African Union Commission of Inquiry (AU COIln September 2014. The
assessment mission did not re-examine violationsigein the AU COI report, nor those
alleged in the reporting of UNMISS in 20%4.

19. The assessment mission took into considerationegtudl and other relevant

information that, while falling outside the timeafne, helped in providing a better
understanding of the current crisis, particulathg tegacy of violence that has had a
profound impact on the civilian population.

20. With regard to the geographical scope, while thendmu rights situation in the
country as a whole was assessed, because of tire wthe conflict and the limited time
available, the assessment focused on conflictfflestates, Unity and Upper Nile, as
well as states previously unaffected by fightingt lhat have seen an increase in
insecurity and pockets of violence in 2015, in jpatar Western and Central Equatoria.

Methodology

21. Extensive documentation of violations of internatiblaw is already available for
the period covered by the OHCHR Assessment Misgibe. assessment team undertook
a desk review of existing material, including UNMBBublic reports and the report of the
AU COI on South Sudan that was released in Oct@@d5. In addition, the team
examined official documents of the Government, repdoy other UN entities and
agencies including the UN Panel of Experts on Sdbtldan, international NGOs,
national civil society organizations and reportgha United Nations Special Procedures
and treaty bodies.

22. In the course of its work, the assessment teanivet@nd gathered information
from many sources including the parties to the locipnfas well as United Nations
personnel, national civil society organizationsteinational NGOs, human rights
defenders and other professionals. Further, theéednNations’ Operational Satellite
Applications Programme (UNOSAT) provided invaluabielysis on satellite imagery.

Protection of victims and witnesses

23.  While, the team placed emphasis on collecting-fiestd testimony of victims and

witnesses of violations and abuses, identifying pratecting victims and witnesses and
other potential sources of testimony during an oimg internal armed conflict was

challenging. Though some victims and witnessescdcballocated within the Protection of
Civilians sites (POCs) in UNMISS compounds, mangtims and witnesses had been
displaced into harsh and dangerous living condstidar away from towns and villages,
or transport hubs.

5 See, e.g., UNMISS, “Conflict in South Sudan: Arkan Rights Report,” 8 May 2014.
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24. In line with UN policy on information sensitivityglassification and handling,
information provided by witnesses and other comfidé material collected are classified
as strictly confidential. Details which could reveal the identity of victirs witnesses
such as names, dates and places have been omitteder to ensure victims, witnesses
and their families’ safety and security.

25. Intotal, 121 confidential interviews were condutt®lost of the testimonies came
from victims and witnesses that had experiencedrskte trauma and terror, with many
constantly being displaced by renewed violenceladng no safe haven. Building trust
through strict confidentiality and ensuring adeguptotection measures were in place,
particularly when children were involved, was esiséito creating a secure environment
in which victims and witnesses could recount tlegjeriences.

26. With regard to sexual and gender-based violeneeassessment team interviewed
women individually and held group discussions andetimgs with several women
representing particular ethnic groups in UNMISS RO& part of the information
gathering process. Beyond violations of a sexudl gander-based nature, women spoke
to the team about the impact of the conflict orlitvoods, family and societal relations,
sexual and reproductive health and general indgcuri

Fear of reprisals, harassment, intimidation andther abuses

27. Since the outbreak of the conflict in late 2013jl@ociety activists, human rights

defenders, humanitarian actors, journalists andt pniedia, and even UN staff members
have been the subject of threats, intimidation,assment, detention and, in some
instances, death by the Government. Notwithstandingh an environment, many
witnesses showed enormous courage by reachingnoutraking a contribution to the

work of the Assessment Mission. The assessment tamcised extreme caution in

communicating with sources inside the country.

Risk of re-traumatization

28. Since late December 2013, a number of inter-goventrhodies (the UN, the AU
and IGAD) have undertaken extensive interviewingvaitims and witnesses to the
conflict. In addition, international NGOs and locahd international media have also
covered the crisis, interviewing victims of violatis or abuses. The continuing trauma
suffered by thousands of civilians since the owthref violence in December 2013 made
the assessment team sensitive to the risks ofawentatization through repeated
interviewing and appropriate measures were takethi;iregard. The assessment team
was conscious of the fact that in South Sudan tiselimited counseling or psychosocial
support available to victims and witnesses, howewegnever possible and as necessary,
victims and witnesses were directed towards exjstarvices.

Verification and evaluation of information

29. The OHCHR mandate was primarily to undertake a humghts assessment.
Although the assessment was not expected to ukdertadepth investigations, the
amount of verified information it collected enablin team to use the standard of proof
commonly used for human rights investigations, the. standard of “reasonable grounds

The UN’s policy with regard to archiving and ddigation of documents can be found at
ST/SGB/2007/6.
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to believe.”® There are “reasonable grounds to believe” thatnaitent or pattern of
violations or abuses, some of which may amount itdations of international law,
occurred when there is a credible body of inforomaticonsistent with other information,
indicating their occurrence. This standard of priscfufficiently high to call for a judicial
investigation into violations and abuses of intéoral human rights and humanitarian
law as well as international crimes.

30. The OHCHR assessment team received allegationdwihked individual alleged
perpetrators to specific violations or abuses quatiern of violations or abuses. In some
instances, there is sufficient information to watrariminal investigations of individual
alleged perpetrators so as to assess their crimespbnsibility and establish whether, by
acts or omissions, they may be responsible direstlyave command responsibility under
international humanitarian law. Considering the @émiance of this information for its
mandate, in particular in ensuring accountabil@yCHR has recorded this information.
For reasons of witness protection, individual naheege not been included in this present
report, and are retained on a strictly confideniasis by OHCHR. In other instances,
there was insufficient information regarding perpgirs. Though credible information
exists that a violation or abuse may have occurfagher investigation would be
required to draw meaningful conclusions as to whas wesponsible. During the
assessment, the team received information conagerindividuals with alleged
responsibility for violations and abuses.

Challenges and Constraints

The Government of South Sudan

31. The Government established a standing national humghts task force, led by
the Ministry of Foreign Affairs, as the main coumpi@rt for the OHCHR Assessment
Mission. The task force comprised most governmeapadments, including the
Ministries of Defense and Justice as well as repmasives from the Office of the
President. Over the course of the assessment, stessment team made a series of
written requests, for documents and meetings wi government actors, to the task
force. Though it provided some documentation, palkdirly on the applicable law,
regrettably the task force did not meaningfully pexate with the assessment team. What
was most unfortunate was the failure to discloge fthdings of a Presidential-ordered
investigation into alleged human rights violationemmitted by state actors since
December 2013.The report of the investigation was presented hi® President in
December 2014 but has not been made public. InuBepr2015, the President had
informed a senior UN human rights official that tie@ort would be publicly released.

See the updated edition of the OHCHR publicationi@ussions of inquiry and fact-finding
missions on international human rights and humeaitdaw: guidance and practice” available at
http://www.ohchr.org/Documents/Publications/Col_@ance_and_Practice.pdf.

On 24 January 2014, President Kiir establishetirarestigation committee on human rights
abuses,” led by Justice John Wuol Makec. It wasdated to look into “abuses allegedly
committed by government security agents and thelsedf Riek Machar Teny that occurred
following the December 15, 2013, attempted coupubhout, the period of conflict in Juba, Jonglei
(Bor), Unity (Bentiu), and Upper Nile (Malakal) StateSee Republican Order No0.06/2014, 24
January 2014.

11
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SPLM/A-10

32. Despite requests to meet SPLM/A-10 representativdsiba, no such meeting was
granted.

Environment

33. The size of the country and the lack of any transpdrastructure presented
formidable challenges in travel and access. A agutitat is the size of France and
Belgium combined, with one state, Jonglei, the siz&/ales, has almost no paved roads
outside its capital Juba. In addition, the volasiéeurity situation in South Sudan, with an
ongoing non-international armed conflict still pstimg in parts of the country, meant that
the assessment team was unable to move aroung &edlthus was not able to have
access to many victims and witnesses. In particgkaingent requirements imposed by
the Government on UN movement in some parts otthetry hindered the assessment
team from accessing areas as safety assurances neergranted? Despite these
hindrances, the assessment team was able to t@wnflict-affected states in areas
under Government control as well as areas underahiol of SPLM/A-I0.

Legal Framework

34. The assessment mission has conducted its worknifitid relevant international
legal framework, namely international human riglats, international humanitarian law
and international criminal law. The Government oith Sudan is obligated at all times
to respect, protect and fulfill the human rights alff persons within its territory and
subject to its jurisdiction. Human rights standamisst be respected by armed groups that
exercise de facto control over territory, when thainduct affects the human rights of
persons under their control.

35. In addition, in the context of an armed conflidietconduct of all parties is
governed by the relevant provisions of internatiohamanitarian law. The conflict
between Government forces, i.e., SPLA forces, aifilas and armed youth acting under
Government’s control or instructions, and oppositiorces, armed militia and armed
youth acting under their control or instructionaision-international armed conflict. All
parties to this conflict are obligated to respeanthon Article 3 of the Geneva
Conventions, which sets forth minimum standardstfar proper treatment of persons
taking no active part in the hostilities, includimgembers of armed forces who have laid
down their arms and those placed 'hors de consdjtional Protocol Il, which provides
for more detailed protection of victims of non-imational armed conflicts, and the rules
of customary international law applicable in noremational armed conflict:

36. In addition, domestic laws are also applicable,luding provisions of the
Transitional Constitution of South Sudan and redveational criminal laws. The SPLA
is specifically bound by the rules set forth in BBLA Act of 2009, and in the SPLA
Code of Conduct.

10

11

For example, the assessment team was not grdigtedsifety assurances by the Government to
travel to Mundri in Western Equatoria, the scenellgiged human rights violations or abuses by

state actors.

South Sudan became a state party to the Geneva@ions of 1949 and Additional Protocols | &
Il on 25 January 2013.
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International Humanitarian Law

Scope

37. International humanitarian law regulates the cohdufc parties to the armed
conflict by protecting those who do not or no longeectly participate in hostilities and
by regulating the means and methods of warfare thighaim of restricting the use of
armed force “to the amount necessary to achieveathe of the conflict, which —

independently of the causes fought for — can oelydoweaken the military potential of
the enemy **

38. Each party to a non-international armed conflictgluding armed opposition
groups, is responsible for ensuring the full respe€ applicable international
humanitarian law. International humanitarian lavwplags across the whole territory of
South Sudan.

Common Article 3

39. All parties to South Sudan’s non-international adrenflict are obliged to respect
the minimum standards of humane treatment set for@ommon Article 3 to the Geneva
Conventions of 1949. Under Common Article 3, pesstaking no active part in the
hostilities, including members of armed forces viave laid down their arms and those
placed 'hors de combat’ are specifically protecfemm violence, murder, torture,
mutilation, cruel treatment, outrages upon persalighity such as humiliating and
degrading treatment, hostage-taking, and extraiaidionvictions and executions.

40. The obligations set forth in Common Article 3 applaen the threshold of non-
international armed conflict is reached; in Soutld&, this period dates to December
2013.

Additional Protocol Il

41. South Sudan is a state party to Additional Protdkalvhich imposes additional
legal obligations, rights, and responsibilitiesnan-international armed conflicts when
the non-required threshold for its application éaahed. With respect to those armed
conflicts, Additional Protocol Il provides specifprotections for individual civilians and
the civilian population and also prohibits certaicts against those persons. The
proscribed acts include the targeting, abduction,tesrorizing of civilians, forced
displacement, collective punishment, pillage, atadvation. Additional Protocol Il also
prohibits, among other things, outrages upon peaisdignity, in particular humiliating
and degrading treatment, rape, enforced prostitudind any form or indecent assault, as
well as the recruitment and use of child soldiers.

42.  Additional Protocol Il became applicable to the ftioh between South Sudan’s

Government and Opposition forces when the SPLM/Afd@es were operating under
responsible command, and exercised such contralayart of its territory as to enable
them to carry out sustained and concerted militgogrations which occurred as early as
December 2013.

12

Sassoli, M., Bouvier, A., Quintin A. (eds), How Badeaw Protect in War? (3rd edn., Geneva:
ICRC, 2011), Vol. |, at 1.
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Customary International Humanitarian Law

43. Alongside applicable treaty provisions, the parties South Sudan’s non-
international armed conflict are also bound to clhympith applicable customary
international humanitarian law, including with thwver-arching IHL principles of
distinction, proportionality, precaution, as wels ahe prohibition on unnecessary
suffering.

International Human Rights Law

44. Regardless of whether South Sudan is at peace oonflict, the Government
bears an obligation to protect and promote hungiitsi Apart from its obligations under
customary international human rights law, Southdubas also assumed human rights
treaty obligations. Since gaining independence,tts@udan has acceded to several
international human rights treaties: Convention iAga Torture (CAT), Convention
Against Torture — Optional Protocol, Convention the Elimination of Discrimination
Against Women (CEDAW) and the Convention on thehRigof the Child on 30 April
2015, and has further accepted the ‘individual damp procedure’ under CEDAW-
Optional Protocol and inquiry procedure under Agti@0 of CAT. In addition, South
Sudan remains bound by customary internationaldad by the rights enshrined in the
international human rights treaties ratified by ptedecessor State by virtue of rule of
‘automatic succession’ to treati¥s.

45.  The position that, concerning international humights treaties, a successor state
is subject to automatic succession is based opuhgoses and principles of the UN; the
objectives and purposes of human rights and huaréanit treaties? the special character

13
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While the general rule of succession to treasi¢lsat of ‘clean slate’ i.e. the successor statedn
choice to become bound by treaties of its predecesate, owing to their special nature human
rights treaties are an exception to this genetal ithe 1978 Vienna Convention on Succession of
States (VCSS) in Respect of Treaties provides focdmginuity of obligations in respect alfl

treaties that were binding on the predecessor. StheeVCSS covers mostly succession of colonial
states on gaining independence which is not the iceSouth Sudan. The distinction made in the
Convention between newly independent and other ssocé&tates is important because while the
‘clean slate' rule applies to newly independenteStdhe principle of continuity of treaty obligatis
applies to other successor States.

Treaties of humanitarian character enjoy a sped#ée in international law because: i) they are
considered as treaties under which obligationsoared primarily and directly to individuals , not
other states, ii) often provide for direct accetindividuals to international redress mechanisms,
iii) compliance with humanitarian treaties is imneuo the principle of reciprocity, iv) create publi
orders between groups of states rather than webilatieral obligations, viii) special rules of
reservation apply to humanitarian treaties. Ind@parate opinion ipplication of the Genocide
Conventioncase, Judge Shahabuddeen stated that “It ishp@#isat such a juridical mechanism is
furnished by drawing on the above-mentioned argurae proposing more generally that the
effectuation of the object and purpose of suchtigeainclusive of the desideratum of avoiding
operational gaps, will support a construction bepigced upon them to the effect that they
constitute the expression of a unilateral undengaliy existing parties to treat successor States as
parties with effect from the date of emergence iimdependence” (ICJApplication of the
Convention on the Prevention and Punishment of ttimeéCof Genocide (Bosnia and Herzegovina
v. Serbia and MontenegraJudgment of 11 July 1996, Separate Opinion of duslgahabuddeen,
Page 637). He also observed that "It is difficalappreciate how the inevitability of such a bramak
protection could be consistent with a Conventiondhpct of which was "on the one hand . . . to
safeguard the very existence of certain human gremg on the other to confirm and endorse the
most elementary principles of morality” (pg., 635).
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of human rights treaties; treating human rightpas of doctrine of acquired rightsThis
can be supported by state practice as most ofutmessor States have indeed confirmed
their wish to be bound by the multilateral treatiatfied by their predecessor State from
the date of their independence.

46. The human rights treaty bodies have adopted assefigeneral statements in
support of the position of automatic successforhe UN Human Rights Committee has
supported the position of automatic successiortsirtGeneral Comment 26, stating: “...
once the people are accorded the protection ofrititts under the Covenant, such
protection devolves with territory and continuesbtdong them, notwithstanding change
in government of the State party, including dismemtent in more than one State or
State succession.!””Theory of automatic succession was repeatedly esipdw and
confirmed by the Committe€. The Committee has insisted that reports by theessor
states cover events since their independence, Igdtaghlighting this in its concluding
observations?

47. In the context and scope of its latest examinatio8udan, the Committee upheld
this, indicating that: “In the light of the forthaong examination of the fourth periodic
report of Sudan (July 2014) by the Committee anceigithat South Sudan became
independent in July 2011, the latter’s obligationsler the Covenant were considered by
the Committee during the 109th session (OctobeBR0he Committee decided that a
letter should be sent to the State party, recathag in light of its general comment No.26
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See Publications of the Permanent Court of Intemmal Justice, Collection of Advisory Opinions,
series B, No. 6Settlers of German Origin in Territory ceded by Bany to PolandPage 36:

“Private rights acquired under existing law do cedse on a change of sovereignty."

Most importantly, in 1994 the 5th meeting of ¢charsons of human rights treaty bodies declared
that “...successor States were automatically boundtbigations under international human rights
instruments from the respective date of indepenelancl that observance of the obligations should
not depend on a declaration of confirmation madéheyGovernment of the successor State.”: UN
Doc. E/CN.4/1995/80 at 4.

Human Rights Committee, General Comment No. 26:i@aity of obligations, 8 September 1997.
For instance: After the conclusion of its 45tkssen, the UNHuman Rights Committee requested
special reports with regard to specific issues fiBasnia-Herzegovina, Croatia and the Federal
Republic of Yugoslavia (Serbia and Montenegro) rptimat all the peoples within the territory of
the former Yugoslavia are entitled to the guaratd#dehe Covenant." At its session in March/April
1993, the Human Rights Committee declared that tedlgeople within the territory of a former
State party to the Covenant remained entitled togharantees of the Covenant, and that, in
particular, Armenia, Georgia, Kazakhstan, Kyrgyastajikistan, the former Yugoslav Republic of
Macedonia, Turkmenistan and Uzbekistan were boynth® obligations of the Covenant as from
the dates of their independence.” Accordingly, @lmenmittee also requested for submission of state
reports within one year: UN Doc. A/49/40, par. BQrther, the Human Rights Committee reminded
Azerbaijan that although that State had declasadfibound bythe Covenant through a declaration
of accession "it would have been correct for ithmve regarded itself as succeeding to the
obligations of the Covenant as a member State dbtineer Soviet Union". Similarly, even without
Kazakhstan clarifying its status, the Committeete@d&azakhstan as having become a party to the
Covenant by way of succession and it listed the tgws such in its annual reports: In a footnote
in its annual report the Committee pointed out tladthough a declaration of succession has not
been received, the people within the territoryhef State — which constituted part of a former State
party to the Covenant - continue to be entitledh® guarantees enunciated in the Covenant in
accordance with the Committee’s established jurigmae.”: UN Doc. A/59/40 (vol. I) Annex I,
noted.

See, for example, Concluding observations on thiéiali report of Armenia: UN Doc.
CCPR/C/79/Add.100, Concluding observations on theainiteport of Kyrgyzstan: UN Doc.
CCPR/CO/69/KGZ, and Concluding observations on théainieport of Uzbekistan: UN Doc.
CCPR/CO/71/UZB.
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on issues relating to continuity of obligationsthe International Covenant on Civil and
Political Rights, the people of South Sudan remaider the protection of the Covenant.
On that basis, in a letter dated 1 November 2018 Gommittee invited South Sudan to
submit an initial report under article 40, paradrdp(a), of the Covenant®®

International Criminal Law

War Crimes

48.  With respect to non-international armed conflicarwerimes may, for example,
include certain violations of the rules governirg tconduct of hostilities and abuses
against protected persons. In accordance withnat&mal jurisprudence, war crimes in
non-international armed conflict may include sesiaiplations of Common Article 3, of
relevant provisions of Additional Protocol I, anflcustomary international lat.

Crimes Against Humanity

49. Pursuant notably to customary international crithifaw, inhumane acts
intentionally causing great suffering or seriougiip to body or to mental or physical
health, if committed as part of a widespread ortesyatic attack against a civilian
population, may constitute crimes against humaiitg€rimes against humanity are
generally defined as the commission of certain in&me acts such as murder, torture, or
sexual violence committed as part of a widespreaystematic attack.

50. Inhumane acts intentionally causing great sufferorgserious injury to body or to
mental or physical health, if committed as partaofvidespread or systematic attack
against a civilian population, may constitute crsnagainst humanity.

51. A crime against humanity is committed, when a @wilpopulation is the object of

an attack that is ‘widespread or systematic’. ™e tonditions are disjunctive, meaning
that it is not required for the attack to satisfytth The population against whom the
attack is directed is considered civilian if it pgedominantly civilian in nature. The

presence of individuals within the civilian poputet who do not come within the

definition of civilians does not deprive the pogida of its civilian charactef

52. The term ‘widespread’ generally refers to the lasgale nature of the attack and
the number of victim$! However, an attack may also be considered widedpbgahe
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Report of the Human Rights Committee, A/69/40 (VplPlage 12, Para. 75.

ICTY jurisprudence, which ruled that violationsafstomary humanitarian law constitutes war
crimes, even though the dispositions do not corgainexplicit reference to criminal liability.
“Principles and rules of humanitarian law refleelmentary considerations of humanity" widely
recognized as the mandatory minimum for conduerined conflicts of any kind” and they entail
individual criminal responsibility, regardless ofi@ther they are committed in internal or
international armed conflicts” ICTY, Tadic, Decision the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995, Para.129.

See notably Rome Statute, Art. 7.

Judgment, Naletilic and Martinové (IT-98-34), Trial Chamber, 31 March 2003, par. 235;
JudgmentAkayesu(ICTR-96-4), Trial Chamber, 2 September 1998, pag2; Judgmentelisit
(IT-95-10-T), Trial Chamber, 14 December 1999, pada.

Warrant of Arrest for Omar Hassan Ahmad Al BasRire-Trial Chamber I, ICC-02/05-01/09, 4
March 2009, para. 81, Katanga, 30 September 2G08sp394-397.
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“cumulative effect of a series of inhumane actsher singular effect of an inhumane act
of extraordinary magnitude®

53. The concept of a ‘systematic’ attack refers to dhganized nature of the acts of
violence and the improbability of their random ateunce?® This would in principle be
reflected in the non-accidental repetition of sanitriminal conduct following a regular
pattern®’

54. Not only state officials but also members of orgadi armed groups may commit
crimes against humanit§.

Modes of Individual Criminal Liability

55. As a matter of international law as reflected ia ttrisprudence of international
criminal tribunals and under the Rome Statute efItiternational Criminal Court (ICC
Statute), individual criminal responsibility maytaath not only to those who (in)directly
perpetrate international crimes but also, in certsituations, to military and civilian
superiors who are (otherwise) responsible for mggonal crimes. With respect to alleged
international crimes committed in the South Sudarmmflict, individual responsibility
can be established based on different modes dfityab

56. The first mode of liability is individual criminaksponsibility, which may apply,
for instance, with respect to persons who diregélgpetrated international crimes, as well
as to persons who indirectly perpetrated internaficrimes, such as through ordering,
inducing, soliciting, assisting, or otherwise sugiipg the commission of those crim@s.

57. The second relevant mode of liability is commandwperior responsibility, under
which a military or civilian superior may be heldsponsible regarding international
crimes of persons under his or her command or chriiecause he or she failed to take
measures to prevent, repress, investigate, or lputhis crimes® Accordingly, with
respect to South Sudan, individual criminal liglgilmay attach for those exercising a
command and control position even if they are netiers of the primary parties to the
conflict, the SPLA and the SPLM/A-IO. In some cingstances, individual commanders
or superiors may be legally responsible for actpgteated by members of affiliated
militias or private individuals.
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Judgment, Blaski(IT-95-14), Trial Chamber, 3 March 2000, para. 2D&gment, Kordiand
Cerkez (IT-95-14/2-T), Trial Chamber, 26 February 2Qf8ara. 179 ; Judgment, Ko¢dindCerkez
(IT-95-14/2-A), Appeals Chamber, 17 December 20@4ap94.

Warrant of Arrest for Omar Hassan Ahmad Al BasRire-Trial Chamber |, ICC-02/05-01/09, 4
March 2009, para. 8 Brosecutor v. Germaiatangaand Mathieu Ngudjolo ChuDecison on the
confirmation of charges, Pre-Trial Chamber |, ICCO3t01-/07, 30 September 2008, paras. 394-
397

Warrant of Arrest for Omar Hassan Ahmad Al BasRire-Trial Chamber |, ICC-02/05-01/09, 4
March 2009, para. 81, Katanga, Decison on the coafion of charges, paras. 394-398.

Situation in the Republic of Kenya, ICC-01/09, 3argh 2010, paras. 90-93.

A framework for analysing individual criminal mnsibility is found in Rome Statute, Art. 25.
This definition of command responsibility is $atth in Articles 86 & 87 of AP I, as well as in
Rome Statute, Art. 28. The ICTY and ICTR have held tbatmand responsibility is an applicable
principle of customary international law in NIAC.eSECTY, HadZihasanovi and Others case,
decision on interlocutory appeal challenging juigidn in relation to command responsibility, 16
July 2003, Paras. 20 and 31. See also ICTR, Kayisla@a&uzindana, Judgment, 21 May 1999,
Para. 209 (at para 213, this case held that aivd@nmander may be held liable under theory of
commander liability). See also in ICTY, Mucic and dudgment, 16 November 1998, Para. 354.
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58. For individual criminal liability to attach undenternational criminal law the
requisite superior-subordinate relationship dodgseqguire a formal military rank; it may
exist de jure in a military system or de facto witthe command structure of state or non-
state armed forces.

Domestic Law

Transitional Constitution

59. South Sudan’s Transitional Constitution of 201 pwdtites that, with respect to the
people of South Sudan, all organs of the Governrfiaoluding the armed forces) shall
respect, uphold and promote the following non-dabdg rights and protections: (i) the
right to life; (ii) prohibition against slavery;iifi prohibition against torture; (iv) the right
of non-discrimination on the basis of race, sekgimus creed; and (v) the right to fair
trial.** The Transitional Constitution specifically prohigiany infringement of this

specific set of rights during a state of emergeficy.

Legislation & Internal Regulations

60. South Sudan’s Penal Code Act of 2008 includes stahdriminal provisions
prohibiting inter alia: murder; bodily injury andtimidation; kidnapping, abduction and
violations of personal liberty; offences relatedrape and other sexual offences; armed
robbery; and damage to or destruction of property.

61. South Sudan’s Geneva Conventions Act of 2012 sitpalthat any person who,
while in South Sudan, commits or otherwise aids abdts any breach of the relevant
Geneva Conventions or Protocélsis guilty of an indictable offense and subject to
imprisonment® The Child Act of 2008 specifies that the minimuge&or conscription
or recruitment into armed groups in South Suddi8igears and that children shall not be
used in any military or paramilitary activitiés.

62. The Government armed forces are also subject tpribwvsions of the SPLA Act
and the SPLA’s Rules & Regulations, both issued2@9. Under the SPLA Act,
personnel that commit the offence of mistreatindetainee under their charge will be
tried by a competent court martial and be subjectinmprisonment’ The Rules &
Regulations further proscribes the following actipnategorized as “Major Disciplinary
Offences:” (i) assaulting or insulting prisonersvdr; (ii) verbal or physical conduct that
denigrates, humiliates or shows hostility agairtkes based on race, gender, religion, or
social origin; (iii) unlawful detention of individhls; (iv) committing or attempting to
commit any act that is cruel, indecent, and unéffir

63. On 14 August 2013, the SPLA issued a General Renliirder underscoring the
prohibition on the recruitment and use of childdémis and mandating administrative

34

See ICTR, Kayishema and Ruzindana, Judgment, 2119%§, Paras. 218 and 222; ICTY, Mucic
and al., Judgment, 16 November 1998, Para. 354.

Bill of Rights, Part Il, The Transitional Constitant of the Republic of South Sudan (2011).

Article 188(a), The Transitional Constitution bEtRepublic of South Sudan (2011).

Geneva Convention of 1949, I-IV; Additional Prattcof 1977, 1 & II.

Sections 6-8, Geneva Conventions Act (2012).

Section 31, Child Act (2008). The exclusion ofgmers who have not attained 18 years of age from
military activity is further codified in Article 18f the Transitional Constitution (2011) and Section
22 of the SPLA Act (2009).

Section 77, SPLA Act (2009).

Section 30, SPLA’s Rules and Regulations (2009).
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A.

action upon evidence of any violation of this riflé&©n 26 May 2015, the Government of
South Sudan issued a Ministerial Order remindingr@mbers of the SPLA to refrain
from deliberate attacks against civilians, rape aexiual violence, and the use of child
soldiers?®

Negotiated Agreements

64. The January 2014 Cessation of Hostilities agreethesmumerated a list of
prohibited actions and the principal parties subeatly reaffirmed their commitment to
refrain from these acts in the August 2015 peaceement? The prohibitions agreed to
by the parties include inter alia: (i) acts of saixand gender-based violen®dji) attacks
or acts of violence, hostility of intimidation agat the civilian populatioft. (iii) actions
that impede humanitarian access or the protectiahfiee movement of civiliarfS; (iv)
recruitment or use of child soldiers by armed ferag militias® (v) mobilization,
redeployment, or movement of forces inconsisteth tie signed agreemerits.

Contextual analysis — Historical Background o the Conflict

Introduction

65. The cause of the conflict is widely seen as a postarggle between ruthless

military men exploiting ethnic hatred, especialgtWween Dinka and Nuer. But this would

minimize the role that long-running political digps, shifting alliances, chronic violence

and the economic and political marginalization ebple and places outside of the capital
Juba has played in life in South Sud&n.

66. As highlighted below, occasionally, attempts haveerb made to reconcile
differences, engaging communities and religiouslées to little or no avail. There is a
noticeable cycle of violence and destruction, fokad by a period of calm, with a series
of conciliatory meetings, only to be followed byrther violence. What is most striking
about the past is the chronic failure to ensureodicum of accountability for serious
human rights violations and abuses, with grantafiesty or immunity being the norm.

67. Three historic peace agreements and their impticatifor the current crisis are
examined: the 1972 Addis Ababa Agreement, whictugind the first civil war in the
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Punitive Order: Child Protection and the ReleaskReintegration of Children Associated with the
SPLA, Office of the Chief of General Staff, SPLA.

Ministerial Order No. 02/2015.

The Agreement on Cessation of Hostilities BetwéenGovernment of the Republic of South
Sudan (GRSS) and the Sudan People’s Liberation MentgArmy in Opposition (SPLM/A-10)
was signed on 23 January 2014 under the auspid€Adf by Hon. Nhial Deng Nhial (GRSS) and
Gen. Taban Deng Gai (SPLM/A-10).

The Agreement on the Resolution of the Conflidhim Republic of South Sudan, 17 August 2015.
Art. 1.7.2, Peace Agreement (2015); Art. 3.2, Guaileement (2014).

Art. 1.7.5, Peace Agreement (2015); Art. 3, Cagteement (2014).

Art. 1.7.1, Peace Agreement (2015); Art. 4, Cogteement (2014).

Art. 1.7.3, Peace Agreement (2015); Art. 3.4, Gadleement (2014).

Art. 1.7.4, Peace Agreement (2015); Art. 1.2, Gaileement (2014).

For more details on the history of the region histioric causes of conflict, see ‘South Suean
Slow Liberation,” Edward Thomas, Zed Books, 201%id&n: Race, Religion, and Violence,’ Jok
Madut Jok, One World Publications, 2007; 'The Roaigea of Sudan's Civil Wars — Peace or
Truce (African Issues),' Douglas H. Johnson, 2012.
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South to an end; the Wunlit Peace and Reconcitidfionference of 1999, which opened
the way for reconciliation of the two wings of tB&LA; and the 2005 Comprehensive
Peace Agreement (CPA), which ushered in the prdeasting to independence for South
Sudan in 201%°

Patterns of State Violence

68. Over the nineteenth century, the muddy flood plainGreater Bahr al-Ghazal and
Greater Upper Nile, and the green zones, hills and zones of Greater Equatoria
became colonial provinces and, in the processbtnders of today’s South Sudan were
drawn, bringing together peoples speaking sevesakn languages. Southern Sudan’s
foreign rulers brought roads, river traffic and ambmarkets to the country. But their rule
was also based on violence, exploiting the rurautation for food, labour and other
commodities, and exporting slaves and ivory. Sauth&udan’'s merchants and
administrators built up armies and sometimes tutbdic communities into militias, to
manage this system.

69. After 1930, following a period of ‘pacification,’osithern Sudan witnessed a
relatively brief period of peace which, however,swaased on a policy of deliberately
isolating southern Sudanese societies from thoseoahern Sudan, and emphasizing
differences within southern Sudan. Colonial autiesiorganized the diverse societies of
southern Sudan into tax-paying tribes, headed &g-stppointed chiefs — circumventing
the rich democratic traditions of many of theseetoes. They used pass laws to limit the
movement of people and goods between differentsaraad chief's conferences to
negotiate problems between different groups. Ttlesed districts policy’ was intended
to prevent southern Sudan'’s participation in thiionalist movement that was developing
around Khartoum. However, by limiting the growth it§ industrial economy it also
planted the seeds that led to Southern Sudan bagamne of the least developed areas of
Africa.

Sudan’s independence and the return to violence

70. The end of the ‘closed districts policy’ broughusitern Sudan into uneasy, then
violent, confrontation with the central governmefitier the Second World War, colonial

authorities decided that southern Sudan and itplpscshould be integrated into new
political structures in Khartoum. These new patiticstructures brought together

representatives from the developed core of Sudah fram places like southern Sudan,
that had almost no investment in infrastructuregltheor educational services, and no
modern economy. Southern Sudanese political leaatgnsed that federal arrangements
were needed to manage the integration of cultundsegonomic systems, and politicians
from northern Sudan promised to consider federabsice independence was achieved.
However, they rejected it when Sudan’s independemas secured in 1956. Many

southern Sudanese politicians saw this rejectioa peelude to further reverses for the
peoples of the south.

71. Sudanese nationalist leaders, drawn from the baredac and commercial

beneficiaries of the state centered at Khartourmested little in southern Sudan’s
development, seeking instead to impose a unifi¢idma identity based around idealized
versions of Arab and Muslim culture on the wholeSafdan. Arab and Muslim culture

49

All were discussed in detail in Juba in 2014 sedes of talks - ‘Juba Lectures 2014: Negotiating
peace in South Sudan—Historical agreements andléssions for the future,” Juba University -
Rift Valley Institute Lecture Series.
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had been repressed in southern Sudan, as pare dédlation policy of the 1930s and
1940s. Southern Sudanese perceptions of Arab arstifviaulture were still coloured by
the nineteenth century slave trade. At the outsktindlependence, the central
government’s development plans for southern Sudansked notably on disseminating
Arab and Muslim culture through a programme of stlemd mosque building across the
south.

Southern Sudan’s first civil war: 1955 - 1972

72. In 1955, unrest spread through southern Sudan’dl sman population and, in
August that year, several hundred soldiers of thett®rn Corps of the Sudanese army
rose in mutiny after some of them were orderedansfer to northern Sudan. The harsh
repression of that mutiny led to several yearsnsecurity in the countryside. As it
became clear that southern Sudanese politiciane natr able to secure their federalist
demands through political processes, the insecbetame a civil war that lasted from
1955 to 1972.

73. Over decades of fighting, south Sudan’s deceng&dliand under-armed rebel
forces gradually unified under the name Anyanymeat themselves and extended their
authority over sections of the rural population. yAnya's political objective was
independence for southern Sudan but, in the e@@4 it came to the negotiating table.

The 1972 Addis Ababa Agreement

74.  The first civil war shaped a succession of polltdses and regime changes and,
in 1972, a new military regime in Khartoum signée tAddis Ababa peace agreement
intended to address and appease concerns of thieeso®udan liberation and secession
movement® The agreement, also known as the Addis Ababa Al¢amanted regional
autonomy for southern Sudan, and an amnesty famimal acts committed during the
rebellion. The Southern Regional Government wasbdéished in 1972. It was the first
time that southern Sudan had an elected, représentmvernment backed by a measure
of popular consent. But, like almost all previousvgrnments, the Southern Regional
Government was not able to extract an adequatdusulyy taxing southern Sudan’s
subsistence economy, and it depended instead arisgi@m the central government.
These grants financed a bureaucratic payroll amdesmodest economic development
activities. Politics was skewed by competition & gn the payroll, and many politicians
built and managed ethnic constituencies to argeie tase for government posts.

The second civil war: 1983 - 2065

75. As aresult of the 1972 peace deal many Anyanydiess| were incorporated into

the Sudan Armed Forces. After 1975, some of thesk fmart in a succession of minor
mutinies which had little success until 1981, whiw@ central government began
signaling its intentions to abrogate the peaceeagent, abolish the Southern Regional
Government and orient the country in a directideel§y to preclude the mainly non-

Muslim Southern Sudanese from participation in goreent:?
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‘Addis Ababa Agreement on the Problem of Soutda8il 27 February 1972.

The second civil war allegedly claimed the lieé4.3 million people. See Millard Bur Working
Document: Quantifying Genocide in The Southern 8U®83-1993Washington, D.C.: U.S.
Committee for Refugees, October 1993), p. 2.

In 1983 the President of Sudan declared Sudaslamit state under Shari‘a law, including the
southern region.
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76. Opposition to these changes spread across sousheian. Much of the opposition
came from guerrilla groups calling themselves Anygaf, who linked local struggles to
their demand for independence.

77. In 1983, mutinies spread as the central governnadntlished the Southern
Regional Government. A group of southern Sudanebtam officers fled abroad with
their commands, and set up the Sudan People’'s dtibar Movement/Army
(SPLM/SPLA). The SPLA proposed a socialist transfation of the whole Sudan, rather
than Southern secession. Many southern Sudanesls jeimed the new movement.

Anyanya-2 and the SPLA, and the genesis of irtrsouthern conflict

78. Anyanya-2 and SPLA leaderships immediately clash&dyanya-2's leaders
called for independence, while the SPLA, under J8anang, called for a united Sudan.
Garang won the leadership and Samuel Gai Tut, & senior Anyanya-2 leader, was
killed. The Anyanya-2/SPLA split was sometimes axpdd in ethnic terms as Garang’s
origins lay in the Dinka communities of Bor, andiQait was from the Lou Nuer
communities of Akobo. Although Nuer and Dinka peopbught on both sides of the
Anyanya-2/SPLA conflict, Samuel Gai Tut’s killingtied a Dinka leader against a Nuer
one.

79. Ethnic tensions within the rebel movement captuted attention of the central

government, which hoped to create ethnic militegmaintain control in the recently-

discovered oilfields that lay in predominantly Numreas of Upper Nile. The central
government supported a group of Nuer commandefgiyanya-2 to deploy their forces

against the Dinka recruits who had to pass thrddigér territory to reach training camps
abroad. Anyanya-2 allegedly killed a number of Rinfecruits and the SPLA’s response
led to the devastation of the predominantly Nueaarof the Ethiopian border. The ethnic
tensions fostered by the split were largely resblaéier 1985 when Anyanya-2 joined
forces with the SPLA to fight another group of s — from northern Sudan — which
the central government had sent into the oilfielBg. 1988 Anyanya-2 was largely

incorporated into the SPLA. Nonetheless, the messaof this founding split in the SPLA

have shaped many of the crises that came after it.

80. The SPLA mobilized a huge force and controlled nsosithern Sudanese territory
within a few years of its founding. Its strategysata seize control of the state through a
conventional war aiming to defeat the enemy throteghitorial control. It postponed
political, social and economic transformation ofitt@rn Sudanese societies until after
victory and it subjected its young recruits and tidlian population in areas that it
controlled to harsh discipline. In 1991, the SPIpfitsnto two factions.

81. The 1991 split reflected differences at the topthed movement over internal
democracy, independence, and the realignment ofriflneement in the post-Cold War
order. The dissident faction, led by Riek Machad &am Akol, expected to rally the
entire movement to their cause, but failed to doswble to gain the momentum needed
to unseat John Garang, Riek Machar adopted a gyraie militarily defeating John
Garang'’s faction, starting with an attack on higédy undefended home area, Bor. The
dissident faction did not have enough soldiers ¢amb the attack so it recruited untrained
personnel for the operation and mobilized many farényanya-2 commanders. Unable
to build a political constituency for his politicabjectives, Riek Machar created instead
an ethnic constituency of young Nuer cattle-keefen® the embattled pasturelands of
Upper Nile and Jonglei states. These improvisezhligroups were collectively known as
the ‘White Army.’

82. Although massacres by young, armed, undisciplirettieckeepers had long been
a feature of Southern Sudan’s history of violerite 1991 Bor attack stood out for
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several reasons. First, the extreme nature of ilence, according to reports, with an
estimated two thousand civilians, primarily Dinkdlled.>® Second, their new access to
weapons made them a less predictable feature tfiespuSudan’s wars as heavily armed
cattle-keepers now used automatic weapons to lootcéttle. Similar armed youth
movements appeared in Dinka areas of Bahr al-Ghakhirdly, the Bor attack
represented a breakdown in economic and socialaeships not only between Nuer and
Dinka people, but also within Nuer people as itufised complex local arrangements for
sharing water and pastures, which precipitated-itwenmunal conflict between the Lou
and Jikany sections of the Nuer people. Fourthnteenory of the Bor attack would be
invoked by Riek Machar’s enemies as a means ofitighhis political ambitions.

83. After the 1991 attack, the military situation iretipredominantly Nuer areas of
Greater Upper Nile fragmented. Riek Machar's disstdfaction formally proposed
independence, to be achieved through political milidary cooperation with the central
government — which from the start apparently predidnilitary supplies that allowed
Machar and his allies to fight the SPLA. Many fornfayanya-2 commanders formed
their own militias in the Nuer heartlands, allowitige central government to manage a
militia war across Southern Sudan and its northesrderlands, coordinating militia
supplies through the military intelligence brandhtlee Sudanese army. Militias were
often associated with specific ethnic communitiesextions, but did not necessarily fight
for the interests of the ethnic communities orisestthat their leaders belonged to.

Stalemate and diplomacy

84. In the 1990s, the different parties turned to pmditand diplomacy. Garang’s

SPLM developed alliances with other Sudanese palitiorces and with regional and
international powers, and held its first Nationain@ention in 1994. Riek Machar signed
the 1997 Khartoum Peace Agreement, which includegorawision for southern self-

determination and which led to new political prems in southern Sudan’s garrison
towns, under central government control. But neWitipal processes did not lead to
peace in the Greater Upper Nile, where politicadkers had made costly alliances with
the central government against the SPLA. Partlyaaesult of pressure from Nuer
constituencies, Riek Machar withdrew from the Kbarh Peace Agreement in 2000 and
in January 2002, he and John Garang signed theolNaDeclaration on Unity and

Integration, immediately merging their forces.

85. The SPLA was able to incorporate undefeated adwessand to negotiate peace
while new oil revenues created financial incentif@speace shared by all parties to the
conflict in Greater Upper Nile. In 2002, the Khanto central government and the SPLM
began the talks that led to the 2005 Compreheri®@aee Agreement (CPA).

The 2005 Comprehensive Peace Agreement

86. The CPA ended the conflict between the SPLA and dhatral Sudanese
government, and largely ended the relationship &éetwthe military intelligence of the
Sudanese Armed Forces and the South Sudaneseasnilitty had supported. The CPA
established the Government of Southern Sudan, ufrden a share in South Sudanese
oil revenues, and made the SPLM into a ruling partg the SPLA into a constitutionally
recognized army.
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87. However, it did not end the civil war within southeSudan, between these
militias and the SPLA. This south-south civil wardhbrought most of the conflict deaths
in southern Sudan and many armed young civilianksi®en operating at the margins of
this internal civil war, transforming productionstgms and social relationships with their
weapons. The CPA largely left the resolution o tbonflict to the new Government of
Southern Sudan.

The 2006 Juba Declaration

88. John Garang died in 2005. South Sudan’s nasceiticpbprocesses were strong
enough to manage the leadership succession pdgc&alva Kiir became president and
appointed Riek Machar as his deputy. Presidentfdayed an instrumental role in ending
the war between the militias and the SPLA. The 2006a Declaration on Unity and
Integration between the SPLA and the South Sudderide Forces absorbed the vast
majority of militias into the SPLA and provided amnesty for all criminal acts
committed during hostilities. The process was heddiy smooth and quick, and financed
by a dramatic expansion of the payroll. OfficigUies indicated that about 40 per cent of
government expenditure went on the army and inteseeurity®® Dealing with armed
civilians was a bigger challenge. In 2005 and 2@0& government attempted to carry out
coercive disarmament campaigns in Jonglei Statelwhiere unsuccessfti.A 2008,
presidential order requiring the SPLA and stateegoments to carry out disarmament of
civilians across South Sudan also achieved fittle.

The dominance of the SPLM

89. Southern Sudan faced many security challengeseinu-up to its secession from
Sudan. While the vast military payroll dealt withe threat from militias, it did not

address the risks posed by armed civilians. Alse,attention given to security problems
detracted attention from the equally urgent neeg#ditical development. In 2005, at the
outset of the CPA, SPLM nominees were appointedQopercent of legislative and

executive posts. In the 2010 elections, the SPL3td&e rose to about 90 percent.

90. Unsuccessful candidates for SPLM nomination stoediralependents in the
elections. Almost all of them lost and, in restperipheries, many took to mutiny which
led to new arms flows to places like Jonglei, whigre still being convulsed by massive
campaigns of violence led by armed civilians. Thesdinies were an indication of the
SPLM'’s failure to manage local nomination procesdest were vital to local peace-
building efforts.

Factions within the SPLM

91. President Kiir brought many people from his own ewmity into his circle,
including some whose political origins lay in thetdnal Congress Party, the ruling
party in Khartoum. For President Kiir loyalists,cession was the main political
objective, and they eclipsed the strongest suppodkeJohn Garang, who wanted to use
the opportunities of the CPA. Riek Machar, in tutayeloped a set of political objectives
and a patronage system that sometimes appeareidatotirat of the president. The

54
55

56

South Sudan Statistical Yearbook 2010, at pg.159.

See, e.g./Civilian disarmament in South Sudan A legacy ofggta,” Saferworld, Feb. 2012;
“Disarmament — Déja Vu Recommendations for Peac@giftilian Disarmament in Jonglei,”
Saferworld, 2012.

“Shots in the Dark: The 2008 South Sudan Civiasarmament Campaign,” The Small Arms
Survey, 2009.



A/HRC/31/CRP.6

11.

SPLM'’s second national convention took place in&d®resident Kiir reportedly hoped
to remove Riek Machar from his post as vice-pradid@ut the 2008 convention decided
against any major changes.

92. After South Sudan became independent in 2011, éhpheral mutinies continued
and the tensions between elite factions intensifiEde resolution of a brief, post-
secession war with Sudan, in September 2012, edpthse internal crisis within the
SPLM. Many in the SPLM agreed that the movemerkdddirection.

93. In the first quarter of 2013, a number of eventggasted the onset of major
change. In January 2013, many senior officers weexpectedly put on the reserve list.
In April 2013, Riek Machar was relieved of most ik vice-presidential powers,
including his leadership of the national recontiia process! In June 2013, President
Kiir fired two senior ministers and in July 2018gtentire cabinet along with the SPLM
secretary-generéaf.

The crisis of 2013

94. Subsequently, President Kiir began a tour of diatel secretariats of the SPLM
while Machar declared his intention to contest ghesidential elections. The party’s
political bureau was deadlocked and the SPLM’s el Liberation Council was

convened in December 2013 to debate the crisesnwiith party. However, after a heated
speech from the president who invoked the memorthef1991 Bor massacre, Machar
and his associates did not attend further meetigs.

95. On 15 December, shootings occurred in the garrifaime presidential guard in

Juba, apparently pitting Nuer and Dinka elementsth&f guard against each other.
Violence spread into massacres across the towoytegfly carried out by Government
forces. The events of December 2013 prompted ansuérgely led by Nuer army

officers in Jonglei who controlled the state cdpifaBor within three days of the fighting

in Juba.

Relationships between Nuer and Dinka Peoples

96. While the recent conflict in South Sudan is ofterrsas primarily an ethnic clash
between Nuer and Dinka, and the December 2013 Killmays can only reinforce this
account, the long history of their relationship\pdes complexity to the narrative.

Nuer and Dinka cultures and livelihoods

97. Nuer and Dinka people have closely related languaayed cultures and their
traditional pastoralist practices are very similtleither of the two peoples has ever
functioned as coherent political entity, with uedi leaderships or political objectives.
Nuer people have fought on different sides of exmrg of southern Sudan’s civil wars —
as have the Dinka. Nuer and Dinka social orgarmnatiaditionally served the need of the
pastoralist economy, not state politics.

98. Nuer and Dinka are also loosely organized arourelgagups and gender — and
around specialisms, such as mediation, or defesrclyestock handling. Neither Nuer
nor Dinka had coercive authorities — leaders weegligiors and communicators. Their
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justice systems were based on restorative justiod,around community responsibility
for the offences of individuals. These justice eyss were able to deal with the inter-
community problems, such as those arising out oftydraditions of cross-border cattle
raids.

99. Nuer and Dinka societies traumatically encountéhedmodern world, over more
than a century of violent state formation, and thatures of their society have been
deeply influenced by that experience. Sectiondeddhces and raiding patterns of the
past have been intimately misused by powerful ssrfue many decades.

The Southern Regional Government and ethnic copetition for posts

100. From 1972-1983, Southern Sudan had its first egped of self-government when
it was administered by southern Sudanese politicfanthe first time. It was difficult for
these political leaders to aggregate differentre@dts into political constituencies. Few
people lived in towns and most people worked in shbsistence economy. Political
leaders tended to improvise constituencies outtofie communities, even though few of
these communities had unified political objectivé®gional self-government led to
competition over the ethnic distribution of offitiposts, and this led to competition
between Dinka, Nuer and Equatorian people.

The 1991 split and Nuer-Dinka relations

101. Alongside this political competition, the regiomgdvernment of the 1970s had to
deal with a series of mutinies by separatists mglfor Southern independence, many of
which were led by Nuer officers in Greater UppeleNirhe founding of the SPLA was
marked by violent disagreements about leadershsfiipns and political objectives, often
configured around ethnicity. Ethnic tensions betwBeer and Dinka elements within the
SPLA were brought to the fore in the 1991 splitelRMachar and other leaders used
Nuer people as an ethnic constituency and pittechthgainst the Dinka constituency of
the SPLA/M mainstream. The split within the southezbels was resolved between 2000
and 2006, but memories of the massacres and ass#@®mss brought about by the split
still shaped relationships between political lead@resident Kiir's speech to the National
Liberation Council in December 2013 invoking memaesrof the 1991 split appeared as
one of the most compelling signs of the start ef¢hsis.

The Search for Reconciliation and Justice in Sth Sudan History®®

Reconciliation and agency

102. Born and raised in a society pervaded by armedlicomind political crises, the
vast majority of people in South Sudan wants peackis actively seeking out ways in
which their history of violence might be transfornéerlraditional justice has offered
obvious starting points for people seeking to tetfie violent, militarized political
processes that have dominated South Sudan for sh ofiits recorded history, promote
accountability, reconcile adversaries and bringrtlieto peaceful political processes, and
redress past wrongs both during and after conflict.

103. South Sudanese people have experiences of adjndieahong various objectives
— such as accountability and reconciliation, a fmebfurther complicated by the fact that
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government intelligence services and armed groaps hlso invoked these traditions and
sometimes transplanted them into political contelxtg are very different from those in
which they arose. This section seeks to descrihghSBudan’s historical experiences of
trying to come to terms with conflict, and the rofeSouth Sudanese traditional justice in
this history.

Definitions

104. To this end, is worth noting that ‘traditional jie&t,’ ‘indigenous justice,” or
‘customary law’ are often used interchangeably.atlitional justice’ is organized by
‘chiefs’ or ‘traditional authorities’ and redress ia community act, sometimes
accompanied by ritual. As such, the aim of ‘tramhitil justice’ is seen as restorative and
in opposition to the retributive aim of statutorynginal law.

105. However, there is no unified, coherent system aflitronal justice, shared by
South Sudan’s dozens of ethnic communities. Nosydtems of traditional justice have
restorative aims. The justice systems of the ptertal Shilluk and Zande kingdoms
used the death penalty for some offences. Othaemgsof traditional justice did not
make the restorative and retributive aims of jstito a dichotomy — when crimes were
committed, penalties were imposed on the perpetsatmmmunity, with the aim of
promoting accountability and reconciliation. Manfytkese systems of traditional justice
evolved in highly democratic cultures, such as ther and Dinka pastoralist cultures,
and they do not always function effectively in arttarian cultures.

106. Traditional justice responds dynamically to so@ad economic change, and is
shaped and distorted by conflict. South Sudan’sflictsn have brought new
understandings of property, marriage and socialtiogls, and new expectations of the
state, which are inevitably reflected in traditibjastice. Traditional courts today are
recognized by the constitution and law, and theicisions can be appealed in the
statutory courts. The chiefs or traditional auttiesiwho organize traditional courts today
are not relics of an ancient social order, or antiheepresentatives of ethnically-bounded
communities. For over a century, chiefs have bemreghment functionaries and their
numbers have increased very rapidly since 2005.jddieial roles of chiefs were mostly
improvised by colonial authorities. Before coloisal, most South Sudanese societies did
not have chiefs with judicial roles but organizéérselves with the help of mediators
and experts in consensus-building.

Restorative justice

107. Many South Sudanese versions of customary law adamémninal responsibility in

a way which seeks to combine the restorative atribuéive aims of justice. In the case
of a homicide, a customary court will try individyserpetrators. But once the perpetrator
of a homicide admits guilt, the court begins taiaié that guilt in a network of relations
between the victim, the perpetrator, and their finiand kinship groups. Elders from the
perpetrator’'s family negotiate compensation, rgjragon and reconciliation with the
victim's family. The perpetrator's family pays coewsation, which is an
acknowledgement of responsibility and a meansHercommunity to address the shame
that the crime has brought. But, through thisipigation in a complex public process
aimed at restitution, the perpetrator avoids theapsanctions of imprisonment that are
associated with criminal law in other societies.

Immunities and amnesties

108. Twentieth-century Sudan had another important way derpetrators to avoid
penal sanctions — the immunity granted to manyciafis acting under orders. Immunity
for state officials can be traced as far back asl$99 Sudan Penal Code. Officials were
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exempted from prosecution and punishment becaugbedf function — because they
acted on behalf of the stédte.

109. The Sudanese governments also periodically declamednditional amnesties for
crimes committed during the country’s long warsncbnditional amnesties exempted
people from prosecution and punishment for actsneitted in wartime.

110. For example, officials who committed crimes duritite 1958-1964 military
dictatorship were amnestied after it fell. The 19¥@dis Ababa agreement brought a
negotiated end to the first civil war, and it exded dramatically the scope of immunity,
providing a general amnesty for acts ‘done in ceotina with mutiny, rebellion or
sedition in the Southern Regio#.A special tribunal was envisaged for cases medtiag
condition of ‘connection with mutiny,” although ritever held a session. Both civil and
criminal proceedings were nullified by the amnesty.

1994 — A new kind of reconciliation conference

111. The inter-sectional Nuer war saw the spread of w Rad of reconciliation
conference, following patterns that are still ewddoday. The conferences were
sponsored by senior military commanders. They bnbtmgether two communities who
were defined by ethnicity and made them the subjetcteconciliation (that is, peace was
made between communities, not between communitiésaemed groups).

112. The conferences were managed by the New Sudan Cobt@hurches (NSCC), a
coordination body established in 1989 to work ieaar outside government control, who
brought together chiefs, spiritual leaders, woneadeérs and church leaders, along with
government and military representatives. Thesearentes adapted some of the truth-
seeking and truth-telling approaches associatel tnaditional justice and used some of
the sacrificial ritual of traditional justice — btltey did not use the traditional remedies of
transferring wealth in cattle from perpetrator totim communities. Instead of remedies,
they provided amnesties. Peace conferences wegd@pkrovide remedies for one crime
— abduction — by offering to reunite abductees \litbir birth families, if they wanted
reunion. They led to agreements on security and afs access to natural resources —
disruption of such access often was the triggecéflicts.

The Wunlit process of 1998-1999

113. The 1994 Akobo Peace Agreement was the first secbnciliation meeting. The
most successful series of reconciliation meetirgse a few years later — the Wunlit
process of 1998 and 1999, the most serious andedahing attempt to address the
divisions between Nuer and Dinka on the west lEfrtke Nile, which were seen as one
of the conditions for ending the second civil Wamhe peace process began in 1998,
when a group of Dinka and Nuer elders travelledKemya, with NSCC support, to
discuss the possibilities for peace. The peaceecen€e, in 1999, was sponsored by
Salva Kiir, then second-in-command of the SPLA hwte support of Riek Machar, at
that time on the side of the central government €bnference led to an agreement on
voluntary returns for abductees, courts to deahwitoblems in areas where the two
communities bordered each other and police to @éhlinter-communal problems. The
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1999 Wunlit Agreement also included a general atyresd no compensation for losses
or wrongs.

114. The Waunlit Agreement remains a reference poinfpfegsice-making because it was
a ‘people-to-people’ process — an attempt to ciremh political and military leaderships
by mobilizing local communities and churches. Oatlyn Dinka and Nuer people
adamantly rejected the notion that they were inedlin an ethnic war against each other
and identified the role of political and militaredderships in prolonging violence.
However, the Wunlit Agreement remained largely yslemented. Nonetheless, Wunlit
became an ideal for dozens of other peace meetgsveen different ethnic
communities, in part because it foregrounded the gbordinary people in the search for
peace.

115. The ‘people-to-people’ approach spread across #epld fragmented Greater
Upper Nile. It was also taken up in Greater BahGhhzal, where the population is
predominantly Dinka, and along the borders aroubgledy in meetings between southern
and northern ethnic communities. After the 2005 Gias signed, the peace conference
format continued to be used. In many areas of S8uitan, where armed civilians and
SPLA mutineers had continued to fight, peace cemfees were used in places like
Jonglei to try and limit the spread of violence.niyia@ommunities used the format of the
peace conference to resolve internal tensions whath arisen between members of
communities who had fought on different sides, emieen those who had stayed in their
home areas and those who had returned from dispktte

116. Despite their strength, people-to-people process®se one major weakness.
Parties to reconciliation are usually ethnic comities; peace conferences were not able
to address directly the need for peace betweetiatisiand combatants. Instead, local
reconciliation conferences frequently declared amesty for past crimes, which favors
combatants over noncombatants.

The peace processes of the central governmentithartoum

117. The central government in Khartoum also undertogdcp and transitional justice
initiatives in South Sudan. Often, these initiasiwgere linked to the politics of regional
peace processes, or emerged in response to enitwishe deteriorating human rights
situation. ‘Peace From Within’ was one such initiat The term was associated with the
1997 Khartoum Peace Agreement which led to thebksitwnent of the Coordinating
Council of Southern States. Seeking to extend rifaiéence over rural communities
devastated by violence, the Coordinating Counaihetimes adapted the format of the
chief-led reconciliation conference, organized bgveynment officials and security
services, and bringing together communities defingdethnicity. ‘Peace From Within’
did little to end the violence in Nuer areas antospective assessments of the initiative
are often very negative, but, the precedents setgfvernment involvement in the
‘people-to-people’ reconciliation conference forrdaserve attention at a time when such
involvement is being repeated.

The peace processes of the central governmentdhartoum: CEAWC

118. Another complex precedent is the Committee forEhmination of the Abduction

of Women and Children (CEAWCY.In the 1990s, both the SPLM and the Khartoum
government were under domestic and internationedégure to address the human rights
violations and the lack of a viable peace procEssm the start of the war, the central

64 See also ‘Local Peace Processes in Sudan and Sodan,’” US Institute of Peace, 2014.
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government had recruited militias from the Arabpeaking, Muslim pastoralist
communities of Darfur and Southern Kordofan, tdfijn Dinka areas of Bahr al-Ghazal.
These militias were given the task of maintainiregffire zones along roads and railways
and were paid in plunder.

119. Accordingly, they adopted a strategy of killingotmg and abducting to clear
these zones. Militarized or criminalized young nfesm Darfurian and Kordofanian
cattle pastoralist groups abducted thousands ofilyn&@iinka children and adults. From
the early 1990s, a committee of Dinka chiefs workedtheir own initiative to find
abducted people, negotiate their release from dabdiand return them to their families.
The Dinka Chiefs Committee (DCC) gained accesst@rmational resources later in the
1990s, when slavery had attracted internationahtitin. For many South Sudanese and
for influential audiences in the UN and US, thisswareminder of slave trade which
ended in the early twentieth century.

120. The government responded by setting up a comntitté@vestigate allegations of
slavery in 1996. In 1999, the Ministry of Justicstablished the Committee for the
Eradication of Abduction of Women and Children (CEE). In 2002, after more
international pressure, a new presidential dedreagthened CEAWC’s mandate giving
it prosecutorial powers that matched the Attornen&al’'s. CEAWC also had powers to
make restitution for one class of serious crimabeuction or enslavement — by returning
abductees to their homes and compensating them WIZEAombined restorative and
retributive approaches to justice. Some of itscidfs saw it as Sudan’s first experiment
in transitional justice — an attempt to addressegaty of widespread human rights
violations. Like the local reconciliation initiag¢ associated with ‘Peace From Within,’
CEAWC may provide precedents for government-letiatives in South Sudan today.

121. CEAWC denied that the state bore responsibility dbduction and immediately
relinquished its prosecutorial powers, invoking theonciliatory traditions of customary
law. While CEAWC did use its mandate to remedy &lidn by returning abductees to
their places of origins, the process was problemas CEAWC's ‘Joint Tribal
Committees’ — made up of Dinka, Rizeigat and Migserepresentatives — would
identify South Sudanese children and adults in iB&eor Misseriya villages and return
them to Dinka areas. Tribal committees sometimegskad customary law to argue that
children and women had no capacity to choose betwégying in the north and going
south and, as a result, some were forcibly returmednarried. For CEAWC's tribal
committees, restorative justice sometimes meant rd@nstruction of a coercive
patriarchal order, perhaps one more coercive tiah éxisting before the war. The
experience of CEAWC showed how central governmarayg instrumentalize restorative
justice traditions in customary law in order taccimvent other approaches to justice.

The 2005 CPA, reconciliation and distributive jistice

122. The 2005 CPA did not build on any of the positivenegative precedents for
reconciliation. It contained a single article aadii for ‘a comprehensive process of
national reconciliation’ which, however, never tqukce®® Many participants in the CPA
negotiations viewed its provisions for nationalmeciliation as a coded amnesty clause.

123. In addition, the CPA contained no provisions fdribaitive or restorative justice,
though it paid a great deal of attention to disitiNe justice, i.e., the way that societies
share benefits and burdens. The CPA acknowledg®datimajor cause of Sudan’s civil
wars was the enormous inequality in wealth and pobetween the cultural and

% Power Sharing Protocol, Article 1.7, Comprehea$heace Agreement (2005).
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economic heartland of the state — centred on ththexm Nile valley and integrated into
the global economy — and Sudan’s vast, diverse disdonnected peripheries. It
prescribed wealth-sharing as a remedy for thiohisdf inequality, meaning that a much
larger proportion of central government revenuesildidbe allocated to poorer regions.
The CPA saw inequality in spatial, rather than alotérms and sought to improve the
prospects of underdeveloped regions through tremefegovernment resources.

124. The CPA's distributive justice was costly: betwefi05 and 2011, forty percent
of the budgeted revenues of Sudan’s central govenhnvere transferred to its regions.
However, this experiment failed because governmesdurces were concentrated in the
capital Juba, through the SPLA payroll which wasduso co-opt the SPLA’s former
adversaries.

The role of the church

125. Church participation in reconciliation had beguntie 1970s with the World
Council of Churches playing a key mediating roléhia Addis Ababa agreement. During
the second civil war, relations between South Sesarchurches and the SPLA were
relatively weak. In 1989, the NSCC was founded rafieg in SPLA-controlled areas. In
1991, after the split in the SPLA, the NSCC broKeaeprisoner release between the two
SPLA factions. After 1994, the Presbyterian Chun€lSudan (a member of the NSCC)
played a leading role in organizing the Nuer peemeference in Akobo. In 1997, at a
meeting in Kejiko near Yei in Central Equatoriag tBPLA gave a mandate to the NSCC
to pursue reconciliation efforts. The Church wasnsas the body best equipped to resist
pressures from armed movements. It also had trageedonnel and an infrastructure
across South Sudan, as well as the ability to naehihternational funds.

126. The 2005 CPA changed the nature of churches’ j@ation in reconciliation.
Although the CPA'’s proposals for national recomtiin between northern and southern
Sudan remained a dead letter, political leaderedchdhr forgiveness and called for
reconciliation. New government institutions, sucls @he National Peace and
Reconciliation Commission, were established. Altito churches still played a role in
managing reconciliation conferences, the governraadtother international actors began
to participate in the management of reconciliatdiorts too. The proliferation of actors
in the field of reconciliation was not always sussfell. Crises in Jonglei State between
2007 and 2013 saw massive loss of life that rediation conferences and nationally-
appointed commissions were apparently unable tigabdt.

127. In 2012, Riek Machar was given the task of leadiatonal reconciliation efforts
— an increasingly contested space in South Sudgwiis. This contestation became
readily apparent in April 2013, when President kSsued a decree which relieved then-
Vice President Machar of most of his powers anghended the National Reconciliation
Conference that Riek Machar was due to organizefewk days later, the president
established the Committee for National Healing,deeend Reconciliation, dominated by
church leaders.

Gender and reconciliation

128. No peace can be achieved without women — but ierotd make the most of
women’s contribution, reconciliation processes naedanove away from formulae and
pay careful attention to local realities. Womentgamizations, many of them formed in
refugee camps, have sometimes been able to usddbai knowledge and connections
decisively to bring about local reconciliation inany ways, marriage traditions being
one of the most important, as South Sudanese mxcEte exogamous — that is, people
marry from outside their social group. Often tleéads to women marrying across ethnic
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divides thus connecting different social groupsising multilingual children, and
bringing a sense of extraversion and fluidity te gnoup they join.

Patriarchy and Militarisation

129. Women's experiences of conflict are influenced byistal gender relations and
are directly related to the status of women withiparticular societ§f. This is especially
true for conflict-related sexual violence. The piosi of women in South Sudan has
largely been determined and influenced by an amadgjan of decades of conflict and
inequitable cultural norms and practi§és.

130. South Sudan is a highly patriarchal and militarisediety. Decades of conflict
have created an environment where small arms amalugaveapons are easily accessible.
Many fire arms are in the hands of private indidtdu and most civilians have
experienced armed conflict or inter-communal vicksrwith many males having engaged
in armed combat at one point in their lives. Thasnbination of factors contributes to a
highly insecure society where armed violence asgalar occurrence poses women, and
children with multiple threats.

131. The patriarchal nature of the society means thabman’s role in South Sudan is

largely defined through her relationships to malatives and community members, and
her marital status or the prospects of marrfige great deal of importance is placed on
marriage in South Sudanese society and for sontkeeomore than sixty tribes a central
component of this is dowry or bride wealth thaexghanged for a bride — usually cattle
or other livestock. The cattle exchanged can nun#mgmwhere from 30 to 300 and

requires the contribution of family, clan and conmity members. In case of divorce or
dissolution of marriage, cattle must be returfetihis makes women inextricably linked

to their original family, clan and community as Was their new (marital) family.

132. Child and early marriage are also prevalent in S@udan. Women and girls do
not participate in decisions concerning their nayeis. Male relatives — fathers, brothers
and uncles, undertake the arrangements for fARémmany instances, women encounter
and endure abuse in their marriages with littledorecourse to preventative or remedial
action’* Early marriage result in high levels of illiteraagd low numbers of enrolment of
adolescent girls in school thus further limiting tbptions available for an alternative to
young women and girls within the patriarchal sociéfThe current conflict has worsened
the prospects of young women. The assessment temviewed several young girls
whose studies were interrupted by the conflict.e@¢hhad never been to school while
many living in the POC sites were not taking upféw@ education opportunities provided
by humanitarian agencies for IDPs.

133. Polygyny, the most common form of polygamy, in whigne man has multiple
wives, is frequently practised in South Sudan wlth effect that women have even less

66

67
68

69
70
71
72

United Nations, “Analytical study focusing on gen-based and sexual violence in relation to
transitional justice,” Report of the Office of thaited Nations High Commissioner for Human
Rights, 30 June 2014 - A/HRC/27/21, para 5.

AU COl, p. 30 para 79.

Stern, O. (2011). “This is how marriage happaemetimes: Women and marriage in South
Sudan”, in Hope, Pain and Patience. Bubenzer, FSgewh, O (Eds).

Ibid.

Ibid.

Ibid.

In South Sudan the overall literacy rate for fleaas 16%. UNICEF, Annual Report 2014 — South
Sudan, See: http://www.unicef.org/about/annualréfiles/Sudan_Annual_Report_2014.pdf.



A/HRC/31/CRP.6

Part 2

agency and fewer options available on how they aontheir lives. It further entrenches
and normalises patriarchal, social, political asdreomic power and the system through
which men control resources and instruments ofaioer The competition for resources
within these unions is rife and in a society whexamen are valued less than men and
children, a woman’s existence is generally uncertai

134. Given the significance of marriage in South Sudemmen bear the responsibility
to uphold the good name of a family. A woman whesloot fulfil her expected role

faces a great deal of stigma. Women often bearhitpkly unequal consequences of
divorce, adultery and sexual violence such as raspecially when this results in
pregnancy? The national legal framework has a disproportienaggative impact on

women through the criminalisation of adultery. Véhihen are permitted to marry many
wives, women accused of adultery receive harshshuménts within the household or
through local justice mechanisms by lashing aneh@arceration.

135. While South Sudanese sometimes refer to the absn8&BYV during the civil
wars with the north, and emphasise the currentgbeece as unprecedent@dhere is
evidence that points to the contrary and suggéstisthousands of women were victims
of rape and sexual assault by both military persband civilians alike. Sexual violence
during the Sudan civil wars was characterised bglegpread and often brutal rape,
abduction, sexual slavery and forced sexual favolngring the wars against the
Khartoum government, fighters pursued a policy whgrwomen’s contribution to the
liberation struggle was through reproduction antdnexessarily in the battlefield; this led
to very many instances of sexual violeAtdll fighting sides regardless of affiliation
carried out the violation€. The SPLA acknowledged the issue and undertookcame
process in 1991, aimed at curbing sexual violendthinw its ranks through the
development of an internal code of conduct thatutdited the death penalty for any
military officer found guilty of sexual abugg.

136. The legacy of sexual violence, at the individuatl @ommunity level, has been
compounded by the largely irresponsive and weak ofilaw system in South Sudan that
in practice denies access to justice for victimsg shat fails to hold perpetrators to
account, thus enabling the cycle of violence agausnen to continue.

Overview of Alleged Violations and Abuses of Hman
Rights and Violations of International Humanitarian Law

Introduction

137. Since the outbreak of the South Sudan crisis ineBder 2013, the human rights
situation of the population has sharply and drarallii deteriorated. As successive
reports of the High Commissioner for Human RightsIMISS, the AU and international

See ‘Women'’s security in South Sudan: ThreateérHome’, HSBA, Small Arms Survey, 2012.
Stern, O. (2011).

Assessment team interviews, on file.

Jok, J. M. (1999). Militarization and gender @ote in South Sudadournal of Asian and African
studies34(4), 427-442.
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organizations have documented, there have been rousjerepeated incidents and
patterns of serious and systematic violence agaangtians, in many cases in
circumstances in which people were targeted duilem ethnic origin. Many civilians
have reportedly been attacked and killed by armredms, including Government forces
in their homes, as well as in places of sheltalutiing churches, mosques, hospitals, and
in government facilities. Tens of thousands havenbélled, and over two million South
Sudanese have been displaced from their homes, tiremmel .5 million of them within the
country.

138. Serious Vviolations of international humanitarianw,lagross violations of
international human rights law and human rightssekuhave been perpetrated by all
parties to the conflict including attacks againstlians, rape and other crimes of sexual
violence, arbitrary arrest and detention, abductiand deprivation of liberty,
disappearance, including enforced disappearance attadks on UN personnel and
peacekeeping facilities. As early as May 2014, th¢ Secretary-General advised the
Security Council that there were reasonable grouaddelieve that crimes against
humanity had been committédl.

139. The following contains a summary of the primarylatmns that have taken place
in 2013 and 2014, based on existing research,dimguthe recent joint report of the High
Commissioner and UNMISS, “The State of Human Rightthe Protracted Conflict of
South Sudan” (‘Joint Report®.

Killings

140. Civilians have borne the brunt of the conflict ttetarted in December 2013.
UNMISS and the AU COI documented numerous incidehtdirect targeting of civilians
and members of the armed forces who had been disaomplaced “hors de combat” by
detention at the time of their Killing.

141. These reports describe how civilians were singled @n the basis of their
ethnicity, and shot on the streets, in their homésle seeking sanctuary in churches and
hospitals, and in official and unofficial places déprivation of liberty. Women and
children were not spared from the violence: wommah young girls were taken from their
homes and places of refuge and raped, often nailtiples. Many of them were Kkilled
afterwards.

142. Both parties to the conflict have committed viaag against civilians. The
killings of Nuer civilians and disarmed securityrg@nnel in Juba and their Dinka
counterparts in Bor in December 2013 remain vividthe memory of the respective
communities. Similar extreme violence occurred enflu and Malakal between the end
of December 2013 and January 2014.

143. The overwhelming majority of civilian casualtiespaar not to be the result of
actual combat operations, but rather the resultelfberate attacks on civilians. In
December 2013, in Bor Nuer opposition fighters elaafter and shot at civilians fleeing
into the bush and across rivers, in an appareematt to kill as many as possible and to
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terrorize them into abandoning their homes or pmetkem from reaching places of
safety.

144. In town centers and around strategically importantnties, the pattern was often
one of attack, withdrawal, and counter-attack. Sehim control of an area would seek out
to kill and displace civilians who, because of thethnicity, were suspected of supporting
the opposing side. Malakal, for example, changawlfaix times in the period between
December 2013 and April 2014. In the course ofdhmsriods, SPLA forces, mainly of
Dinka and Shilluk ethnicity, targeted Nuer civilamvhile SPLM/A-IO targeted Dinka
and Shilluk residents of the town. Civilians in garounding counties were also targeted
during the retreat of fighters. In January 2014lid@aCounty, located between Nassir, a
main stronghold of the Nuer opposition, and Malalksdw numerous advances and
retreats by Nuer armed forces and White Army Yolghying a “path of destruction” in
their wake.

Killings in Juba, December 2013

145. The crisis began in December 2013 in Juba, witre@pdrift within the SPLM
arising during the SPLM convention on 15 Decemlr32 While the causes of the crisis
are disputed, UNMISS and others have documentegdatlbns of deliberate killings of
Nuer civilians and of disarmed or detained Nuedisos by SPLA and other associated
security forces between the evening of 15 and 28eBwer 2013 in Juba. Security forces
identified Nuer through their facial scars, thedaage they spoke and the communities
they lived in.

146. The killing of between 200 to 400 Nuer men roundpdand detained at the Joint
Operations Centre of the police in Gudele, an easteighborhood of Juba stands out
among these incidents. The national police inforrd®MISS in early 2014 that it was
investigating that incident.

147. Another gruesome incident happened the same nigthtei Juba neighborhood of
Newsite, underlining the organized manner in whiatividuals were targeted and killed
based on their ethnicity. Dinka speaking soldiensnded up around 200 Nuer men and
brought them to huts for interrogation. While sowie the men returned from the
guestioning, most did not. As witnesses stated tteard gunshots, it is assumed those
men were killed. According to UNMISS about eightmsurvived this incident, possibly
because they could not be clearly identified asrNUBIMISS found that Dinka members
of all parts of the security forces were implicatedhe violence, in particular SPLA and
the national police, but also the National SecuBigyvice (NSS), the Wildlife Service, the
national prison service, and the Fire Brigade. Withbout two days after the crisis
started, about 10,000 civilians mainly of Nuer oridhad sought protection next to
UNMISS bases in Juba. By the end of January 20y nhumbered 38,650. They
remained at risk of targeting by security forceenéver they moved out of the UNMISS
bases to collect livelihood items.

Killings in Bor, December 2013

148. Shortly after the start of the mass killings in dubluer segments of the SPLA in
Bor under the command of General Peter Gadet turagainst Dinka soldiers,
government officials and the Dinka civilian popidat in similar waves of raids and
killings of civilians. UNMISS estimated that abdifty-six prison officials loyal to the

Government were killed in an attack on the BordtrisA number of civilians also died in
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Bor town as well as during fighting in payams sooitfBor2* UNMISS verified the burial
of around 525 bodies in two mass graves in Bor.rtheumore, it found the figure
provided by local government officials, of 2,00%galties in Bor County, a “reasonable
estimate.” Most of those casualties were Dinkapebeugh an undetermined number of
Nuer bodies were buried by opposition forces betbey departed from Bor town in
January 2014.

149. In addition, UNMISS received accounts by witnessésattacks on civilians
fleeing Bor town. Victims either died by gunshotuwnals, or they drowned in the Nile
while opposition fighters would shoot at them. Méran 80,000 residents of Bor County,
mainly Dinka, but also Shilluk and Anuak, fled agsothe Nile to Minkamman, in
Awerial County, Lakes State. Another 20,000 Dinlad ffrom other counties in Jonglei
into Eastern Equatoria State.

Killings and massive destruction in Malakal andBentiu

150. A few weeks into the crisis both parties to the ficinconducted similar raids
through neighborhoods of Malakal. Individuals amanenunities were targeted based on
their ethnicity and their perceived loyalties. SPEdldiers looked for Nuer residents of
Malakal; in turn, ‘White Army,” searched for membepf the Dinka and Shilluk
communities in Malakal after they had taken contfthe town on 15 January 2014.

151. During those searches, armed men looted and edtordmey and belongings from
the families living in those homes. When UNMISSiteid Malakal in late January, it
found a scene of destruction and looting. Duringgda in February 2014, UN staff saw
dead bodies lying on the streets. UNOSAT imagekgricon 18 January and again on 15
March 2014 indicate the destruction of 9,878 rasidéand related structures in Malakal
town, i.e. “fully 22 percent of the State capit¥l.In meetings with UNMISS,
representatives of both Government and oppositiooes acknowledged that violations
and abuses had happened during the fighting in kdala

152. In Bentiu, within a few days of the beginning oéthbrisis, Nuer armed elements
allegedly killed dozens of Dinka civilians, disamn®inka soldiers and foreign oil
workers of the Greater Pioneer Operation ComparBQG). While UNMISS was not
able to confirm evidence of human remains, it dég signs of excavation at Unity
barracks and large blood stains within the GPOCekMpovernment forces retook Bentiu
and Rubkona, they killed Nuer civilians and capgjvagain using language and facial
scars as an identifier. According to witnessesticdkisand Equality Movement (JEM)
militia from Darfur and Dinka armed youth participd in the killings and acts of sexual
violence on behalf of the Government. On 10 JanudNMISS saw a civilian being
killed by SPLA outside the UNMISS base, and obsgrasund twenty dead bodies on a
patrol on the road between Bentiu and Rubkona.llBatémagery from 15 and 18
January 2014 showed massive destruction in Rubkewth, almost 4.000 structures
burned.

Killings in places of refuge: Churches, mosquetospitals and UN compounds

153. Even places that enjoy special protection underiational law and in the eyes of
the community, such as churches, mosques, andtaisspiere not spared from attack.
This suggested there were no barriers to the gattighe conflict's desire to kill those

81 A payam is the second-lowest administrative éivisbelow counties.
82 UNMISS, Conflict in South Sudan - A Human RightpBe (8 May 2014), para 153.
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deemed an enemy. Places of refuge thus more dftanrtot turned into veritable traps
for civilians.

154. In Malakal, both government and opposition armedde raided churches and the
Malakal Teaching Hospital in search of membersefdpposing ethnicity during periods
when they were in control of the town, killing aadducting civilians sheltering there. In
January 2014, around 4,000 civilians had soughteption at the Malakal Presbyterian
Church. Government soldiers came looking for pessoinNuer descent, and UNMISS
received reports of at least two murders of ciagiaincluding a pastor, at the hands of the
SPLA, at the Church. The AU COI collected witnegsaants that in mid-January,
government soldiers looked for individuals of Nudescent in Malakal Teaching
Hospital, taking those identified out of the compdwand shooting them at the shore of
the river Nile, dumping their bodies into the water

155. On 18 and 19 February 2014, opposition fightersereat Malakal Teaching
Hospital, where about 3,000 persons were seekiotegion, in addition to patients
receiving treatment there. Witnesses told UNMIB& &ttackers belonging to the Nuer
‘White Army’ went round the hospital demanding mgraand valuables, and beat or shot
those who did not have anything to give. They tagespecifically Dinka and Shilluk
persons and allowed Nuer persons to leave the fabsphe premises were looted and
partially burned. When UNMISS visited the hospitalo days later, it counted 15
decomposing bodies lying in the compound. Survivotd UNMISS that many dead
bodies had been thrown into the nearby Nile river

156. In Bor, following fighting and raids by the newlgrined opposition under Major

General Peter Gadet against the Dinka populatiodanuary 2014 UNMISS discovered
the bodies of eighteen women, with throats slasimetigunshot wounds, in the vicinity of
St. Andrew’s Episcopal Church and another fifteeamegn and men in the Bor Hospital.
Eleven of them were found dead in their hospitalshdJNMISS received reports the
attackers were of Nuer origin and opposition forcestrolled the town during the

relevant time of the attacks on the hospital andraih On 17 April 2014, in Bor, an

angry mob of armed pro-government supporters atthdke UNMISS base, where
thousands of IDPs were seeking protection, kilan¢past 47 civilians.

157. Some of the most serious abuses committed duriagadinflict took place when

armed groups, affiliated with opposition forces waa and took control of Bentiu and
neighboring Rubkona on 15 April 2014. Hundredsiwilians who had sought refuge in a
mosque in the neighbourhood of Kalibalek, in thentiReHospital, and in the Kalibalek

market were pursued and subsequently killed by drgneups affiliated with opposition

forces. At the mosque, the attackers extorted maral valuables from the civilians
before shooting indiscriminately into the crowd. ANMISS team visiting the mosque a
week later found broken windows and 185 bulletrgsiinside and outside the building,
with a concentration around the main doorway frofmere the shooting most likely
happened. Reportedly, SPLMA-IO forced some of tln@igors to help carry about 200
bodies from the mosque to be dumped into a watenaige trench.

158. On the morning of 15 April 2014, Nuer oppositiogtfiers arrived at the Bentiu

Hospital, started calling names of government @fic and shot and killed several
individuals of Dinka ethnicity they appeared to ageize. Reportedly, they also fired

through the closed door into a staff room whererNuedical personnel was hiding and
killed at least four persons. During that periodhrfiDri civilians were allegedly also

targeted by opposition forces, possibly to takeenge for the support by JEM to the prior
government offensive. Later during that week, thhathered around 80 men, mainly of
Darfuri and Nubian ethnicities outside the hospéadl forced them to walk towards the
cemetery area at the back of the hospital. Two wiem resisted were shot. The fighters
told the others to run for their lives — some darthwith their hands tied at the back - and
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shot at them while they were trying to save thewesl Based on credible witness
accounts, UNMISS concluded that at least 19 civdliavere killed at the Bentiu Hospital
and about 287 civilians at the mosque.

159. On 29 October 2014, opposition forces engaged gowent forces in heavy
fighting around Rubkona and the UNMISS compoundteAfgovernment forces
withdrew, opposition fighters attacked the Bentiatllic Church in different groups.
One group of fighters accused those seeking refugk Nuer civilians — of siding with
Dinka and proceeded to beat them. Fourteen men sep@rated and reportedly led along
the road leading to Bentiu cemetery where they whot and killed.

Sexual and gender-based violence

160. The AU COl report found that there were reasongbdeinds to believe that rape
had been committed against civilians in 2014 arat the crime was widespread or
systematic in natur&. In its reports, UNMISS also found that SGBV, tdget with
killings and other violations, may amount to crinagginst humanit

161. The UNMISS and AU report described pervasive andespread sexual and
gender-based violence against mostly women and, digl all parties to the conflict in
South Sudan. Allegations of rape, sexual assabluetion of women and girls and
sexual slavery were documented in virtually all fiokaffected regiong® While some
assaults may be attributable to general lawlesstiesssheer number of allegations and
the brutality of the violations suggest that rape ather forms of sexual violence were
widespread or systematic, committed with impunitg @erpetrated to instil terror within
civilian communities perceived to support an oppgside®®

162. Human rights experts from the UN and AU establiskeg aspects of sexual and

other gender-based violence in conflict. Reporteesdhat sexual violence took place
both during military attacks and systematic seasdheesidential areas by armed forces.
Women and girls seeking refuge in churches, mosguodshospitals were also victims of

sexual violence. Extreme levels of brutality chégesed the violations and often resulted
in the death of the victim(s). Information providedthe UN and AU stated that girls as
young as five years old were allegedly raped. Aklidne and sexual slavery further

characterised actions by the parties to the cdnficgeting women in general, but young
girls in particular (usually those unmarried orheitit children).

163. Victims and survivors of sexual violence includedmaen and girls from a variety
of ethnic groups and communities; in some instane@snen and girls were targeted
because of their ethnic identfty. Women from Ethiopia, Kenya and Uganda were also
targeted because of their foreign nationdfitferegnant and elderly women and women

AU COI Report, para 809.

UNMISS, “Conflict in South Sudan: A Human Rights Rey 8 May 2014, para 8.
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with disabilities were not spared and there wemnesaeports of boys and men being
raped, particularly in acts perpetrated by JEMtBgsf®

164. Women remained vulnerable to sexual violence evier ahey reached an
UNMISS POC site. Lack of sufficient food and theddor firewood forced them to risk

their safety outside the POC sifeFurthermore, women were vulnerable to domestic

violence and sexual abuse inside POC cathpsomen who suffered sexual violence are
subject to stigma within the community, and at horidis may have resulted in
considerable underreporting of incidents of sexiallence and often prevented women
from seeking lifesaving medical attention.

Violence against children and the recruitment bchild soldiers

165. The extent of violations and suffering inflicted ohildren during the two and a
half-year conflict in South Sudan, as revealed dports from the UN and the AU COlI,
tells a story of unspeakable brutality and vulngitsth Children have been deliberately
killed by the parties to the conflict, abductedrci&fully displaced, and separated from
their families. They have been forced to witnesssgrviolations or abuses inflicted upon
their relatives. Boys have been recruited as saldiyy both parties to the conflict,
regardless of their age, and girls have been tdgetr sexual violence. Their suffering
has been compounded by the dire humanitarian wituat

166. Since December 2013, the UN has received reports56fincidents of sexual
violence affecting 702 childrefi.Incidents have been attributed to both SPLA, SRAM/
IO and respective affiliated armed groups and uelacts by individuals and groups of
soldiers, who reportedly raped girls in a systecnaianner.

167. According to UN reports, for the period from Januao December 2014,
recruitment and use of boys in hostilities affecddd individuals, a sharp increase from
the 121 children in 2012 and 163 in 20§3By September 2015 UNICEF reported that
15,000 to 16,000 boys have been recruited or usembldiers since the inception of the
conflict. However, the magnitude of child recruitmdyy all parties to the conflict has
only partially been documented due to consideraolestraints in reaching the areas
where children were recruited and deployed, thsiseity of the subject, and the security
of the children themselves.

168. The UN documented through direct observation aforimation the recruitment
by, and presence of, children among SPLA troops filee early phases of the conflict. It
is believed that as of December 2013, the SPLA éarmew alliances and mergers with
various armed groups that had been forcefully fgngu children before the conflict
started, and that some of these children were lseagdeployed in areas where new
conflict was unfolding? A spate of abductions and systematic forced reoarit of
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children by SPLA-affiliated forces in Upper Nilea® has been reported beginning in
December 201%.

169. From the beginning of the conflict, the SPLM/A-I@y cooperation with the
largely Nuer ‘White Army,” mobilized thousands diildren from cattle camps. The UN
has documented recruitment and use of childremstilities by SPLM/A-10, particularly

in Unity State. In one case, reports indicate thadune 2014 the SPLM/A-IO commander
in Unity State issued directives to local countyncaissioners to gather 1,200 conscripts
among the youth in each courtyAccording to UN reports, several counties in Unity
State - Guit, Koch, Leer, Mayendit, Mayom, Panygad Rubkona - complied with the
directive?” There were also indications that SPLM/A-IO fordfuecruited children
from schools. According to the UN, in December 2@1Rubkona, 413 school children
were forcefully recruited and later used in actoambat in Bentiu in April and May
2014%

Violations of the freedoms of opinion and exprgsion, and of peaceful
assembly

170. Violations of the freedom of opinion and expressiofpeaceful assembly, as well
as arbitrary arrest and detention of journalistgdim workers or other individuals or
groups perceived to be in opposition to the Govemrhave been an issue of great
concern in South Sudan since independence. The r@ueat, and in particular the
National Security Service (NSS), has attemptedh widme success, to suffocate debate
and opposition, resulting in alarm and fear amdwgpopulation.

171. The joint report of the High Commissioner for HunmRights and UNMISS, “The
State of Human Rights in the Protracted Conflict Sduth Sudan” (‘Joint Report’)
highlights a number of cases from 2013 of NSS iigtation, harassment, arrest and
detention of individuals. These cases include thsute of media outlets, confiscation of
newspapers and media equipment, arrests and deteatijournalists, including UN
national staff members, and the NSS’ alleged irelgnt in the killings of journalists.

172. The concerns highlighted in the Joint Report amgfiomed by the findings of the
assessment team, which were sourced though cotiitlarierviews with a broad array
of national actors. Recent cases confirm a condiritend of repression of any opposing
voice by civil society. At least seven journalistere killed in 2015 and none of the
incidents, to the knowledge of the assessment teamso far been investigated.

173. In August 2015, President Kiir made a statemergataming journalists who are

reporting ‘against their country.” During a presgeunter at Juba airport, on 16 August
2015, while heading for the peace talks in AddisaBd, he dismissed complaints about
the lack of press freedom in his country. He stdted “the freedom of press does not
mean that you work against your country. And if lBoy among them does not know
this country has killed people, we will demonstriaiene day on then?®

United Nations, Report of the Secretary-Generabouth Sudan, 26 April 2015, S/2015/296, paras
12 & 43, and Report of the Secretary-General ordodiil and armed conflict, 5 June 2015;
A/69/926-S/2015/409, para 161.

Id, para 24.

Id, para. 24.

Id, para 25.

See Committee to Protect Journalists, Alerts, agust 2015.
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174. On 21 October 2015, it was reported that Presid€irt had ordered Juba
University to dismiss Dr. Luka Biong Deng, who ddic left the country, after he
organised a debate on the Government’s proposaktite 28 states, in which panellists
challenged the Government’s legal authority toadlo s

175. Recent cases that support the trends include thatimalist Clement Lochio, who
was feared dead after he was reportedly arrestdddatained by security agents in
Eastern Equatoria on 31 August 23950n 21 October 2015, it was reported that
President Salva Kiir ordered Juba University tordés Dr. Luka Biong Deng after he
organised a debate on the Government’s proposaktite 28 states. In November 2015,
a journalist informed the assessment team thatdifimlmedia outlets are intimidated.
They could be closed down for a day, a month, ferév

176. On 29 December 2015, it was reported that journdliseph Afandi of the El
Tabeer newspaper was being held without chargeeadti§S headquarters in Juba. He had
been arrested by plain clothes NSS agents followim@rticle he had written criticising
the Government’s economic policy. According to N@&ports, he was released on 19
February without charg€* The editor-in-chief of ElI Tabeer newspaper, Midhagzir,
resigned from his position after he was allegedisabsed by NSS agents.

177. On 28 November 2015, NSS agents were involved énatinest and detention of
fourteen civil society activists, men and womenWiau, Western Bahr el-Ghazal state.
The activists were arrested for holding a presdezence in which they suggested that
the security situation was dangerous and gettingevalhe State Governor accused them
of supporting the SPLM/A-1IO and threatened to tlgal action against them. He also
demanded that they issue a public statement witvidcatheir earlier statement or be
banned from operating, and announced that the septatives were prohibited from
leaving the state. Seven of them were eventualBased on 1 December, as were the
remaining representatives on 2 and 8 Decemberr Thlgiase came after they issued a
public letter of apology.

Unlawful and arbitrary detention and conditionsin places of detention

178. In South Sudan, detention by the State has beemragn defined by its
arbitrariness® Prolonged pre-trial detention, absence of judioiarsight and detention
for acts not constituting a crime under nationalirdernational law, as well as the co-
mingling of children with adult detainees have begtespread®

179. Since independence in 2011, there have been ngusafis against arbitrary
detention by government actors, whether for membére political opposition, civil
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See - http://reliefweb.int/sites/reliefweb.irg8/resources/protection_trends_paper_no_6_jul-
sep_2015 final.pdf.

“Journalist released without charge,” Urgent Actidmnesty International, 22 February 2015 (UA:
22/16 Index: AFR 65/3480/2016 South Sudan).
https://www.cpj.org/2016/01/south-sudan-arrests#jalist-newspaper-ceases-pu.php.

In 2011, the Security Council explicitly mandateNMISS to assist the government in reducing
arbitrary detention and improving conditions ofetgton.

See Report of the United Nations High CommissidmeHuman Rights on the situation of human
rights in South Sudan, UN Doc. A/HRC/28/49 (27 Ma2éi5), para. 38.
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society and media or for persons accused of clitn&he situation has only further
deteriorated since the outbreak of the currentlirf®

180. As stated in the Joint Report, there has been émtgdetention of civilians by the
SPLA, with no basis in the la#®’ and unlawful detention by the NSS for reasongedla
to national security”® NSS holds detainees with no judicial oversightcéss to family
and legal counsel has been either refused or dklayigh detainees often not held in
regular places of detentiof??

181. Persons investigated for ordinary crimes often iama prolonged pre-trial
detention, waiting for some form of legal procdes,months, if not year§? The lack of
judicial review renders any meaningful challengéétention illusory. The administration
of justice in conflict areas is non-existent, adigial personnel fled these areas after
December 2013, and detention and court structti@sever dilapidated in 2013, are in
worse repait! Even in states less affected by violence, the tdgldicial personnel, the
political influence on law enforcement and judigimompromising their independence,
and the role of customary courts have only incréatse prevalenceof arbitrary

detention*?
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UNMISS/OHCHR joint report - the State of Human Rggim the Protracted Conflict of South
Sudan — December 2015, para 96.

Ibid - Report on the human rights situation in $oBtidan, A/HRC/28/49,9 March 2015, para 36-
40; United Nations, Report of the United NationstH@ommissioner for Human Rights on the
situation of human rights in South Sudan, A/HRC/271RSeptember 2014, para 44-62.
UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 111-112, 118; UnitéidMda Report of the United Nations High
Commissioner for Human Rights on the situation of Aomghts in South Sudan, A/IHRC/27/74,
19 September 2014, para 60-62.

UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 111-117.

Ibid.; United Nations High Commissioner for Hunfaights, Report on the human rights situation
in South Sudan, A/HRC/28/49,9 March 2015, para 37.

UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 103; See also Uniteoinsadigh Commissioner for Human Rights,
Report on the human rights situation in South SudadRC/28/49, 9 March 2015, para 36-40;
United Nations, Report of the Secretary-General amisSudan, S/2015/902, 23 November 2015,
para 42.

UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 99, 123; United NatRegort of the United Nations High
Commissioner for Human Rights on the situation of Aomights in South Sudan, A/IHRC/27/74,
19 September 2014, para 44.

UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 106-110. United Nakdgts Commissioner for Human Rights,
Report on the human rights situation in South SUBAARC/28/49 (9 March 2015), para 36;
United Nations, Report of the Secretary-General amisSudan, S/2014/821, 18 November 2014,
para 47.



A/HRC/31/CRP.6

Human rights situation in specific states in 205

Unity State

"We were born during war. Our children were bornidgrwar. We don’t want to hear a
bullet again. We don’t need wa®

Background

182. Unity State has been the subject of continuoudifighsince the beginning of the
conflict in South Sudan. The state is of great eatin and symbolic importance because
of its vast oil resources and also as a predoniynahter state, in a conflict that has pitted
the two dominant tribes, Dinkas and Nuers, agaash other.

183. The strategy of “tactical withdrawal” adopted bytibsides has often left civilians
to face the brunt of the violence. In other insemncivilians have been deliberately
prevented by both sides from fleeing imminent &tacmaking them even more
vulnerable to violencé"

184. As a result of the continuous fighting and violentiee state has the highest
number of displaced persons in the country. In Mdwer 2015, OCHA estimated that at
least 559,099 people had been displaced in thee!$taBefore the start of the
Government’s Spring 2015 offensive, the UNMISS PS}€ hosted 52,908 IDPs. As of
June 2015 (two months into the offensive), thaurighad risen to 78,308. As of late
2015, the UNMISS POC compound alone housed more18a,000 displaced persons, a
significant increase since April 2015.

185. In January 2016, the Office of the Deputy HumamtarCoordinator in South
Sudan issued a report stating that from the entieofainy season in 2014 to the end of
the rainy season in 2015 in Unity state (approxétyaNovember to November), there
were an estimated 10,553 civilian deaths, 7,16&H€h were due to violence as well as
829 deaths from drowning, 890 persons abducted B2d3 persons ‘lost’ whilst

fleeing!®

186. The team conducted three missions to Unity Stas#ing Bentiu, Leer and Nyal,
and met with representatives from the Governmedtapposition. The assessment team
received first-hand accounts from over 60 surviveitnesses and other sources.

Spring 2015 Offensive

187. In late April 2015, the Government launched a mpifing attack to capture the
territories under the control of the opposition.cBad by armed youth groups mainly
from the Bul Nuer and Jagei Nuer, the governmentiktary offensive swept through
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Witness statement on file.

Before the opposition attack on Bentiu in April 20flwas reported that civilians who wanted to go
to the UNMISS base to seek protection were predeinten doing so by SPLA checkpoints at the
river that connects Bentiu to Rubkona where the akeated. As a result civilians where left
vulnerable to attacks in the town as the SPLA witlag and the civilians left behind were accused
of being “Dinkas” and executed.

OCHA - http://reliefweb.int/files/resources/Soutlud@n_Humanitarian_Snapshot_09Nov2015 pdf.
‘Crisis Impacts On Households in Unity State, Sdildan, 2014-2015,” The Office of the Deputy
Humanitarian Coordinator in South Sudan, Januar$201
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opposition-controlled areas in the southern andrakcounties with surprising speed,
destroying villages, crops and killing and rapimnglians.**’

188. In what appears to be a carefully planned and déoated offensive, one group of
attackers moved south from Bentiu into the centinties of Koch, Guit and Leer,
whilst another group deployed from neighboring Lsalstate and attacked the southern
counties of Mayendit and Panyijar, forcing most agifion forces to flee to the bush.

189. The SPLA campaign has continued in southern anttatdsinity throughout much
of 2015 with devastating impact on civilians living the ared!® In what has been
described as a “scorched earth” policy that deditidy targeted civilians, the SPLA,
backed by armed militia, killed civilian men, womand children, beat and raped women
and girls, burned civilian homes, looted propengliding household items and tens of
thousands of livestock?

190. Inits June 2015 flash report on the Greater Upjiler, UNMISS noted a “level of
cruelty that suggests a depth of antipathy thaeeds political differences?® In the
same month UNICEF issued a press statement detaiigturbing allegations of children
being raped and killetf* The data collected by UNICEF on grave violatiomgiast
children* also showed a sharp increase in reported violatiparticularly in May
2015*2 The South Sudan Protection Cluster reported thégast 1,000 civilians were
killed in southern and central Unity in the periisdm April to September 2015, while
another 80 deaths were reported in September atub&¢*

191. While the intensity which marked the first monttishe offensive decreased in the
latter part of the year, the suffering inflicted the civilian population continued in the
form of destruction of means of livelihood and fedc displacement. Information
collected from victims and witnesses, as well aseobations by the assessment team
during missions to the affected areas, suggestsvilteges were systematically razed to
the ground by Government forces in what the assessteam has concluded was a
deliberate policy aimed at starving the oppositiand its alleged supporters, and
depriving them of accommodation or material suppaxdnsequently forcing their
displacement. By looting, destroying homes, crogsg personal property, including
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Government forces attacked from three fronts: fMayom moving into Mayom and Rubkona
counties (first front); from Bentiu moving into GuKoch and Leer counties (second front); and
from Lakes State into Mayendit and Panyijar counfthird front) (Flash UNMISS Human Rights
Report on the Escalation of Fighting in Greater Upyige, April/May 2015).

See UNMISS/OHCHR joint report - the State of Humaght in the Protracted Conflict of South
Sudan — December 2015.Small arms survey updateZ0ab), p.3, IGAV MVM (39).

See final report of the Panel of Expert on Souttlie® established pursuant to Security Council
resolution 2206 (2015, pg. 37).

UNMISS Flash Human Rights Report on the Escalatfdfighting in Greater Upper Nile,
April/May 2015, June 2015.

“Unspeakable violence against children in Souttie®ti — UNICEF chief, Statement by UNICEF
Executive Director Anthony Lake on brutal violeragainst children in South Sudan, 17 June 2015
(http://lwww.unicef.org/media/media_82319.html).

UNICEF is mandated by Security Council resolutiof2 6 collect and report on the six grave
violations against children in several countrieduding South Sudan. The six grave violations are:
killing and maiming of children; recruitment or uskchildren as soldiers; sexual violence against
children; attacks against schools or hospitalsiad@f humanitarian access for children; abduction
of children.

1195 children affected by violations in April 20é6mpared to 4213 in May 2015 (UNCIEF MRM
updates, December 2015).

Protection Situation Update: Southern and Centréty{April — September 2015); Protection
Situation Update: Southern and Central Unity (Sapir-October 2015).
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cattle and food, the SPLA forced an entire popotato move out of their villages and
towns in search of safety and protection.

192. Many civilians fled to the bush and to nearby swampilst others sought refuge
in Bentiu, at the UNMISS POC site. However, the onigy of the displaced were unable
to make their way to the site, which takes daysetich on foot along dangerous roads.
Tens of thousands of people were also displacedytd and surrounding villages in the
southern county of Panjiyar.

Killings

193. The SPLA campaign in southern and central Unit2045 was no exception to its
approach of attacks in 2014. In most instancesttatks, the opposition forces offered
little or no resistance and reportedly fled in atbea of the SPLA offensive. With the
opposition in hiding, the attacks were largely diegl against civilians, mostly women
and children, the elderly and the disabled. Thack# described to the assessment team
indicate a pattern of civilians being directly tergd, often based on the perception that
they supported the armed opposition group.

194. Almost all the people interviewed by the assessream recounted a relative or
friend who was deliberately targeted and killedain attack. Several withesses also
reported that their family members and friends weled because they were unable to
flee in time or were pursued and killed in hidingges. Many others were chased from
the villages into swampy and bushy areas where W shot at, and sometimes killed
by the attackers.

195. The village of Gandor in Leer County, for exampl&s repeatedly attacked by a
mix of SPLA soldiers and armed youth groups in MAwgust and November 2015
respectively. In the August attack, a witness deedrhow government forces backed by
armed youth groups, with rocket-propelled grenadds;47s and light machine guns
shelled the entire village before the armed youttb&rked on massive destruction and
looting. One witness recounted that she saw a prggmoman being shot in the back as
she fled the attackers. The witness himself was ishilie leg as he tried to help another
victim escape.

196. In the village of Biek, in Koch County, which wattaeked in October 2015, a
woman reported that she lost her 20-year-old seter brother-in-law when their home
was invaded by SPLA soldiers. Her sister was shdt killed inside her hut while the
brother-in-law was killed as he fled from the akirs. According to the witness, as the
attackers debated whether to kill her also, onthef asked that she be spared so that she
could “take care of the children of the dead reéi”

197. At the end of October, Pilling, in Leer County watsacked by a mix of SPLA
soldiers and armed youth mostly from the neighlgpriounty of Koch. One woman
described how the attackers shot and killed hebdmi in her presence. According to the
witness, the assailants later locked up her graineifan a storage room and burned him
alive. The attackers spared her life but beat beerzly.

198. In a similar incident during an SPLA attack in thidage of Maal in Mayendit
County at the end of November 2015, a woman reg@dttat her 80-year-old father-in-
law was burnt alive in a hut together with the figrsigoats. She said she could hear him
screaming for help inside the burning hut but slas wrevented by the soldiers from
rescuing him.

199. In an attack on Tharuop, a village in Leer, in ®eig a man told the assessment
team that his elderly wife was ruthlessly beatendomed men in civilian clothing,
affiliated with the SPLA, from Koch, who accused b&being the mother of a rebel. The
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men killed the woman with two gun shots. They thmminted their weapons at him
pondering whether to kill him as well. The armednnapared his life. One of them
remarked before leaving “we will leave you to suffe

200. These examples are just some of several dozenasiadicounts from attacks in
villages across Leer, Koch and Mayendit countiessamithern Unity state in which
civilians were deliberately and systematically &degl by the SPLA and affiliated militia.

Children

201. The information collected by UNICEF from Unity Stathows a steep increase in
verified violations against children following thoril 2015 offensive’® These figures
prompted UNICEF to issue a statement in June 20idghlighting the killing and
maiming of children, rape and forced recruitm@htThe Protection Cluster in South
Sudan reported that out of eighty people killedanthern and central Unity in September
and October at least fifty-seven were children, nwenine of whom drowned while
trying to flee from attack¥”’

Detention and killing of civilians in Leer town

202. The assessment team received credible reports §@wveral sources about an
incident that occurred in Leer town, on or arourl Qctober 2015. According to
witnesses and other credible sources, approxim&@@lgattle-keepers suffocated after
being detained in a container in the compound efftrmer Catholic Church in Leer
town, which was used by the Leer County Commissiaral the SPLA at the time.
According to witnesses and other credible sourttescattle keepers, who were mostly
from the surrounding villages of Leer town were uested by the SPLA and local
authority officials to take their cattle to Leerr fprotection. All the cattle keepers were
eventually detained by the SPLA and their cattlefiscated. The men were reportedly
tied together with pieces of clothing and led te tompound where they were locked in a
steel container with no windows. At least one chitis also detained.

203. The assessment team spoke to withesses who sgidatvethe men being rounded
up and brought to the location of the containehe®d reported that people including
relatives who came to look for their family membavent to the Catholic Church
compound and saw the container being guarded bwRIPA soldier. According to
credible information all men died within one or twiays of being detained, with the
exception of one survivor. Several individuals imiewed by the team said that some of
their relatives saw the dead bodies in the contdinewere not allowed to take them and
bury them, while others said they went to collda bodies of their deceased relatives
after they had been dumped in a nearby area.

204. In November, the team visited the alleged dumpingugd and confirmed the
presence of human remains. A list of the names®ftleged victims was also provided
to the team by a credible source. While the cafisleath could not be fully established,
there are reasonable grounds to believe that ttemiilen of the civilians in the container
occurred, and that the detainees died while inntiete. The extent of criminal liability
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In March 2015, 1,793 children were affected bygraiolations in Unity state, in May 2015 that
same figure was 4,213. Of the 6 violations, killlegresented 40% of the reported incidents in May
followed by rape at 18% (UNICEF MRM data May 2015).

“Unspeakable violence against children in Soutte®i — UNICEF chief, Statement by UNICEF
Executive Director Anthony Lake on brutal violeragainst children in South Sudan, 17 June 2015
(http://lwww.unicef.org/media/media_82319.html).

Protection Situation Update: Southern and Centrétiyl{September-October 2015).
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for those persons responsible for the detentiorthef cattle keepers warrants further
investigation to establish if there had been aentidn to kill the detainees or if their
death was the result of extreme negligence and angeinhumane treatmettt.

Sexual and gender-based violence

205. In addition to the documented pattern of delibeedtacks and killing of civilians,
is the widespread use of sexual and other forn8GBYV, such as rape, seemingly with
the purpose to terrorize the civilian populationgdas a result of the lawlessness that has
ensued in parts of central and southern Unity him majority of the attacks on villages
that the assessment team documented, rape or gpegwas also reported. In some
instances, abductions of women were also repoiféé. Protection Cluster in South
Sudan reported over fifty cases of rape in thegge8eptember 2015 to October 2015 in
southern and central Unity, in addition to 1,30@e®reported in the period April 2015 to
September 2015? Moreover, in May 2015, UNICEF recorded 46 verifieakes of rape
or grave sexual violence against boys and girldriity state** While all these incidents
could not be independently verified by the assessrteam, they are consistent with
information collected by the assessment team framigors of rape, witnesses and other
sources and appear to be part of a wider stratéggroying out attacks that are aimed at
civilians.

206. Alarmingly, some of the women that the assessnearhtspoke to reported that,
for them, the situation had deteriorated in 2018 #rat sexual violence and rape had
become worse. The assessment team found that ¢hestrand patterns of SGBV
identified and documented by both the AU COI andMUSS remained consistent. The
assessment team heard testimony validating claiaisall parties to the conflict were
involved in acts of SGBV, with the increased preseof criminal or bandit elements also
raping, beating and killing women as a result & Bwlessness that dominates several
parts of southern and central Unity state. SPLA atade-sponsored attacks by allied
youth groups enabled the emergence of opporturmgatigs and criminals to attack people
and steal and rape for their own purposes.

207. Young girls and young women continued to be thenary targets of sexual
violence. The team found that rape and gang-rape Wee primary forms of sexual
violence reported both in the course, and afternodtattacks on villages. Interviewees
described the brutality with which rapes, gang-saped beatings were perpetrated. The
assessment team received accounts of abductiomsroén and girls and cases of sexual
slavery.

208. Several reports on the ongoing conflict have maéation of the security risks
faced by both women and men in areas around the I3SNPOC site. Protection actors
have reported that a significant number of womed ginls who ventured outside the
camps in search of food between January and Fgb2@t5 were raped by SPLA
soldiers!® These incidents have continued throughout 2¢415.
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It is well established jurisprudence by the UN HumRights Committee that any death in custody
needs to be promptly thoroughly and independentigstigated. See, e.g., Communication No. No.
2054/2011 Mamatkarim Ernazarov v. Kyrgyzstan.

Protection Situation Update: Southern and Centréty{April — September 2015); Protection
Situation Update: Southern and Central Unity (Sapir-October 2015).

UNICEF May 2015.

Protection Cluster South Sudan: Protection TremaghSSudan, No. 6, November 2015, p. 8.
UNMISS/OHCHR joint report - the State of Human Rt the Protracted Conflict of South
Sudan — December 2015, para 41.
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Rape and sexual violence during attacks

209. The assessment team received information that tineeca militias, mainly
comprising of youth from Mayom or Koch who carryt aitacks together with the SPLA
commit violations under an agreement of “do what yan and take what you caii®
Most of the youth therefore also raided cattlelespeersonal property, raped and abducted
women and girls as a form of payment. One womagchthat the identity of her rapists
had become known to her after community memberseappded two men associated
with SPLA, who came to rob her village. After rapithe woman and her neighbor, the
attackers went to other houses where they killedwilagers.

210. Many witnesses also narrated attacks by armed mecivilian clothing with
SPLA soldiers as they made their way to the UNMPS3C site fleeing attacks in their
villages between October and early December 2G16né harrowing account, a mother
of four children told of how she was separated frili@ group she was walking with
because they could not keep up, as she walked @aat Payam to Bentiu. When she
reached Rier in Tharjath payam, she encounteredwpef soldiers and armed civilians
who accused her of lying about where she was coifnimg. The men proceeded to strip
her naked and five soldiers raped her at the rdadsifront of her children. She was then
dragged into the bush by two other soldiers whadaper and left her in the bush and
when she eventually returned to the road sidechiiren, aged between two and seven,
were missing. At the time of the drafting of théport her children were still missing.

211. Women explained that, because they stay behindllages to care for elderly
parents and relatives or tend to the fields angsiand protect their property, they are
further exposed to SGBV. In other cases, women prekautionary actions, hiding in the
forests and nearby marshes during the day, andgeshenly at night to sleep.

212. The assessment team spoke to several survivoepefas well as people who had
witnessed their family members or neighbors besqged. One woman described how,
during an attack on her village in Koch in Octol2éx5, after killing her husband, the
SPLA soldiers tied her to a tree and forced hewatch as her fifteen year old daughter
was raped by at least ten soldiers. The soldiddstter "you are a rebel wife so we can
kill you." In another incident a mother reportechtttshe witnessed her 11-year old
daughter and the daughter’s 9-year old friend beiagg-raped by three soldiers during
an attack in Koch in May 2015. In another incideat, 18 year old girl explained to the
team how, during an attack on Gandor in Leer Coimgarly October, she ran and hid in
a nearby river but was caught by some of the s@dighe tried to resist at first but was
beaten and raped twice by one SPLA soldier who kia@ded her over to two armed men
in civilian clothing who raped her as well. Sheaurated to her home after the incident and
learned that her three sisters and mother had kmen raped. The survivor's mother
explained that she had also been caught by soldidise attack and taken to a nearby
location where she had been raped by at leasbtdiess.

213. The assessment team recorded dozens of testimik@dhis of women and girls
being raped and gang-raped by SPLA soldiers anddhied militias during attacks. The
prevalence of cases of rape, including of girlg@mg as nine, suggests that its use in the
conflict has become an acceptable practice by SBbiliers and affiliated armed
militias. One woman explained to the assessment teawv she was beaten by two young
armed men during an attack on her village in Laespldier intervened and told them
“why are you beating the old woman, if you find @upg woman you rape her but don’t
beat the old lady.”

133 Small arms survey update (July 2015).
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Abductions and sexual slavery

214. In addition to rape and sexual violence in the seuwf attacks, several women
reported having been abducted or witnessing oth@mewm being abducted. In some
reported incidents women were taken to help caooteld items for the SPLA and
affiliated militias, and released after they ardvat the destination, usually Leer or Koch
town. Several women also spoke of being taken ases¥ by soldiers and kept in
barracks or “where the soldiers sleep.” The assessteam received first-hand accounts
from at least three women who were abducted, kemtefully by soldiers and raped
repeatedly. One woman explained to the assessmant how she was abducted with
twenty-seven other women from a village in Leerimian attack by SPLA in October.
She reported being made to carry looted items tohKehere she and the other women
were then "shared" amongst the soldiers as "wiv@se' lived with her abductor for one
week and was forced to carry out duties such akiegpocleaning and fetching firewood.
She also explained that she was raped by three widne, besides the one who took her as
his “wife.” She further reported that those whedrito resist being raped were beaten and
gang-raped by SPLA soldiers. She was released aftezek together with at least fifty
women after the intervention of a local communégder.

215. The assessment team also received several witntagsments from family
members or neighbors who withessed women or gaisghtaken away after the attacks.
In some cases, the women returned after a fewalayseported that they had been raped
in captivity, and in other cases their whereaboetsain unknown. One father recounted
how, when his village in Leer was attacked in tlegibning of October, him and his 16
year old daughter ran in different directions. Haughter and five women were abducted
by the soldiers and made to carry looted itemsderltown. The five women returned
explaining that they had been released after regcheer town and after being gang-
raped by the soldiers. His daughter however wagealetised and he has not heard from
her since.

216. One particularly disturbing episode narrated to dksessment team was of a six
year old girl from Koch County who was killed byna@d men sometime in the middle of
November 2015. The mother of the girl explained #fter an attack by a large number
of SPLA soldiers on her village in the morning, sbtirned from her hiding place in the
forest to prepare to move to the Bentiu POC sith Wer children. She went to the water
point and left her four children behind with somaghbors. She later returned to find her
six year old daughter had been shot and killed Bly/Ssoldiers who had returned to the
village. Her neighbors explained that one of thilises had wanted to take the child,
saying she was beautiful, while his colleagues &aglied that the child was too young
and not the age (of girls) that they wanted. A cglaansued amongst the soldiers and the
little girl was shot and killed in the midst of it.

217. The practice of soldiers keeping women and girlbarracks and forcing them to
work and act as “wives” has also been reported ritgrnational medi&* The exact

number of women and girls that have been abdu@ethins unclear, however what is
clear is that, during SPLA attacks, women and gitse considered a commodity and
were taken along with civilian property as the sisl moved through the villages. One
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‘Reliving the rape camps of South Sudan's civil,ivalrJazeera, 29 September 2015
http://www.aljazeera.com/indepth/features/201588/Ang-rape-camps-south-sudan-civil-war-
150929121909936.html; South Sudan: women andrgipled as ‘wages’ for government-allied
fighters, The Guardian, 28 September 2015, httpmitheguardian.com/global-
development/2015/sep/28/south-sudan-women-girlsetas-wages-for-government-allied-
fighters.
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witness described seeing about twenty young gelsgomarched away by SPLA soldiers
after an attack on her village in Leer County. Amstwoman from a payam in Leer
County explained how she and seven other women teden to a place in another
payam that appeared to be some kind of SPLA base.eight women from Leer were
marched together with approximately forty other veonirom different villages close to
her own. Once they reached their destination thenevo were made to cook for the
soldiers. The soldiers then selected ten young wofmem amongst the group and
subsequently raped them. This woman was able tapesthe captivity because of an
ambush by SPLM/A-IO that forced the SPLA soldiard their captives to flee.

218. In October 2015, UNMISS human rights monitors ivigwved a number of

women who were being kept in cattle camps in Kocur@y. They reported that, in
addition to undertaking chores such as cookingd@eaning for soldiers, they were also
used as cattle keepers. The women mentioned tkat there several abducted girls
present in the camps, most likely subjected to @estavery.

219. On the basis of the information collected, the sssent team found that in 2015
there are reasonable grounds to believe that seamdl gender-based violations in
southern and central Unity State were largely pesped by members of the SPLA and
other individuals or groups associated with thenitn@éses stated that these acts were
carried out as a way to denigrate and punish woaed families) perceived to be
supporting the armed opposition. In addition to 8fLA, witnesses referred to armed
militia youth — operating alongside or under thenowand of the SPLA. They described
them as armed men “who do not have uniforms.” Omymaccasions the armed youth
groups moved around in large numbers. Some woneagkessment team spoke to also
mentioned that attacks were committed by masked mko, again, did not wear
uniforms. They reasoned that the men were moslylikeown to them and their own
communities and were trying to avoid being ideatfi

Victims and Survivors

220. Consistent with existing reports and documents,afmessment team found that
young girls and young women in southern and cerdraty were the main targets of
armed groups carrying out acts of SGBV. Witnessesyivors and observers alike,
remarked that young women of child-bearing age whkeeprimary targets. One stated
that “if the soldiers did not find any young gitbeey would take lactating mothers
regardless of when the woman had given birth.” THagpened on multiple occasions
when armed youth groups affiliated with the SPLAW harass and beat the villagers.
Another witness explained that the women were tedeon the basis of age and this
further determined distribution amongst the sokli&he stated that “if you looked fresh
or smart (young or good looking), about ten men ldo@pe the woman; the older
women were raped by about seven to nine men.”

221. The above statement confirms that when young gink$ young women were not
available in large numbers, older and/or marriednen were raped; no one was spared.
SGBV perpetrated in southern and central Unity destrated that any pre-existing
cultural and societal norms of protection of thestmaulnerable of becoming victims of
SGBV were not applicable during this conflict. Thesessment team confirmed that
women sometimes got caught up in attacks and \dolsitbecause of their assumption
that, if they were married or older, they would hetharmed and therefore stayed behind.
Pregnant and breast-feeding women also wronglyebesti they were safe owing to
cultural practices that dissuade men from sleepiitly their wives while breast-feeding.
A victim explained to the assessment team thahteigonths pregnant, she was gang-
raped by six armed civilians speaking Nuer. Sheight that, because she was heavily
pregnant, she would not be harmed.
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222. One young woman told members of the assessment leamshe managed to
escape rape. The witness explained that she whsavgtoup of women on the way to the
UNMISS POC site when they encountered some SPLéiessl As she was young, the
soldiers targeted her with the intention to rapethé she was spared because she took a
small baby from one of the other women.

Brutal nature of sexual violence

223. Many witnesses and first-hand accounts providedthe assessment team
emphasized the brutality of SGBV perpetrated agaiosnen and girls in southern Unity.
Women narrated horrific and disturbing stories @ning the suffering experienced and
witnessed at the hands of SPLA soldiers and adsdciailitia. One woman explained
how, eight months pregnant, she was severely beatdhe point that she began to
hemorrhage and had a miscarriage. She added thatvah then forced to immediately
carry heavy goods from her village in one payarartother in Leer County.

224. Other women described being beaten with sticks @gumal butts. One woman
explained that her beating lasted more than one, tithe men told me to lie down and
when | refused they beat me and all three forceantelves on me.” Others showed
members of the assessment team injuries sustamed rasult of sexual assault. The
assessment team also received information thatesthdive ruthlessness meted out against
women who resisted being raped. In various ins@negnesses and other survivors
narrated how attackers simply killed women whogtesi or even showed signs of their
inability to withstand continued abuse in the ca$egang rapes. For example several
women survivors in Koch County openly stated duimginterview that “all the women
present here have been raped by the SPLA and thbserefused were shot.” Some
women also alleged that victims were killed forkiomy directly at their rapists.

Impact of sexual violence on victims and sunsvor

225. In narrating their experiences of sexual violerszame expressed anger and grief.
On one occasion an older woman became physicélsikhe recalled events that had
taken place; the interview was immediately stopp8dme survivors and witnesses gave
testimonies of women being raped in front of tHamily members, or in front of their
neighbors and friends, resulting not only in phgkltarm to the victim but also additional
psychological trauma.

226. Of concern during the work of the assessment teaw tive continued lack of
health services for women who had experienced SGBWntinued fighting and
insecurity has led to the evacuation of humanitarmganizations providing crucial
services — such as medical and other services ham@ negative impact on the ability of
women to access basic health-care services, Ieé aledicated care for victims of rape,
or psycho-social services. Two women the assesstaant spoke with noted how the
long walk to the POC site, plus the time elapsedesiheir rapes, had worsened the pain
they were in and expressed their urgent need foiicakattention.

Recruitment and use of children in hostilities

227. The widespread recruitment and use of boys in ardmexs and groups in Unity
state by both SPLA and SPLM/A-IO has also beenntedoby the UN, AU COI and
international non-governmental organizatidfisthe assessment team received numerous
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testimonies of boys being abducted and taken toStAeA barracks in Bentiu to be
forcibly conscripted. Yet, because the team didh@te access to the SPLA barracks, it
was not able to verify these reports. However, s visit to both Bentiu and Leer, the
assessment team observed young boys wearing SLRé&ma and carrying guns. In
Leer, the assessment team saw at least one chilttrsaarmed and in uniform in the
compound of the County Commissioner.

228. Credible sources reported they saw eleven childiesd in Koch in December

2015 and were told by the County Commissioner tiey could only be released by an
order from Juba. Moreover, the assessment teamablasto speak to children in Leer
town who spoke of regular recruitment of boys bg 8PLA in the area. The children
reported that boys were recruited to work for tiRLS for a few days at a time from the
different cattle camps. The younger children weedeto milk the cows of the military

whilst the older children were placed in the treeshround battle fronts.

Destruction and looting of civilian property

229. Reports received from victims and witnesses reggrdhe SPLA offensive in
Unity in 2015 indicate that government forces ahdirt allied militias systematically
burned homes and entire villages and looted prgpémt most instances shelters were
deliberately burned after household items, clotmesfood had been looted. Many people
who had fled their villages ahead of the attackerlaeturned to find their homes
completely burnt or empty. In some instances famdks and seeds stored in huts that
could not be taken had been burnt.

230. The patterns of systematic burning of homes andogaty, which had also
occurred in 2014, suggest a deliberate strateggpoive the civilians living in the area of
any form of livelihood or material support.

231. Satellite imagery allowed the team to corroborh&etestimonies of the systematic
destruction of towns and villages across southeah @entral Unity:*® For example in
Leer County, imagery confirmed that there was widead destruction of multiple huts
and other structures in the Leer town area bet8emmd 31 October 2018 The imagery
indicated that these structures were, almost céytaieliberately burnt, as indicated by
scorching and no indications of wildfires. UNOSAIBadetected that there was a large
increase in the total number of damaged structioaeeted in the northern Leer County,
including in villages like Padeah, Pilling and Tlon from August to November 2015.
Similarly imagery obtained for Gandor, also in Lé&gounty from May to December
2015, indicated that around 674 structures, catistg about 75% of structures in the
area, were destroyed. This information is conststath information the team received
from interviews on multiple attacks in Gandor dgrthis period=®

232. The SPLA attacks were also characterized by thesive@dooting of livestock, in
particular cattle. Cattle, being one of the centvaélth indicators for many ethnic groups
in the area, became the primary objective of thackeérs during the military offensive.
For many of the allied militias who fought alongsithe SPLA, this was an opportunity to
loot and increase their cattle herds. In most cabeslooted cattle was taken to areas
controlled by the SPLA, particularly Koch, Mayongédr and Bentiu.
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233. During a visit to Leer County in early December 20the assessment team
observed a large number of cattle in the town dkiengh the town itself appeared to be
deserted® In contrast, there was a near absence of cattleliaestock in most of the
outlying small villages in the area which were yytlopulated and under the control of the
opposition. According to a number of people intewéd by the assessment team, most of
the cattle in Leer had been stolen from them dutimg military offensive. Some
witnesses reported that they had voluntarily tattesir cattle to Leer as they had been
assured of protection by the local authoritieshmd ended up losing it when the attacks
had begun.

Forced Displacement

234. The repeated attacks on civilians and the destmuaif homes and crops during
the offensive resulted in the widespread forcegldement of civilians living in the
affected areas. This is evident in the number opfewho have fled central and southern
unity to the UNMISS POC site in Bentiu, as welltadNyal town and nearby islands in
Panyijar which are under the control of the oppasitOver 122,000 people have sought
refuge in the UNMISS compound. In November 201%@Jat was estimated that 4,000
newly displaced arrived at the POC sitdn Nyal, local authorities reported that between
54,000 to 80,000 people had arrived in the towseiarch of humanitarian assistarf¢én
addition to the tens of thousands of people whofletito the POC sites, a large number
of the displaced have been hiding in swamps outsli#agyes that have been destroyed.

Attacks on humanitarian facilities and denial 6 humanitarian assistance

235. At the beginning of April 2015, there were sevetitsee humanitarians partners
present in Unity State. By June, owing to the ugswof violence, the number had fallen
drastically to forty-two, with partners having teaguate their staff from the region.
Humanitarian workers, in particular national staffve also been killed in the course of
the fighting. In the period from April to Octobe®D5, at least 13 humanitarian workers
were killed in Unity State aloné> Aid actors informed the assessment team that the
situation had not improved in spite of the signimfgthe peace agreement in August
2015

236. The April 2015 offensive in Unity State was alsaidcterized by the targeting,
and destruction of humanitarian facilities and g6 of aid organizations, as well as
drugs, medical equipment, and educational matéffalSor example, in the attack on
Leer town in the first week of October 2015, thé&RICcompound and the MSF hospital
were looted and destroyed. As a result, the twamiggtions were forced to evacuate all
their staff**> Similar incidents took place in Nyal and Koch whiwere attacked in May
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2015. In Nyal, the SPLA forces attacked the onigiclin the town, and looted equipment
and the entire stock of drugs. In Koch, the locehlth facility was overrun and
vandalized by SPLA forces, and its equipment putletland destroyetf®

237. As a result of the insecurity and the Governmergfssal to provide access, from
October to November 2015, no humanitarian assietaves provided to the displaced
population in the area, in particular Leer Counfyn assessment conducted by
humanitarian actors in October 2015 found that @D,people in Unity State faced the
threat of famine if humanitarian assistance wasmaotediately provided?’

238. Humanitarian organizations have made repeated pitseim resume the delivery of
aid to the local population. Some progress was nra@arly December when MSF and
the ICRC were able to resume limited operationsgar. Nevertheless, the environment
for humanitarian operations continued to deter@meat a result of violence in the area and
wilful obstruction by the parties to the conflicMany people interviewed by the
assessment team reported that the continuing welemd insecurity prevailing in the
region prevented them from reaching assistanceseYaral occasions food aid drops in
villages were reported to have been immediateliofad by attacks from the warring
parties.

Role of ethnic militia and other actors

239. The assessment team collected numerous testimémoimsmany witnesses and
victims which identified SPLA soldiers as thosepmssible for the attacks in the Unity
offensive conducted in 2015. Many witnesses antim&indicated that they identified
the SPLA soldiers by their distinctive uniforms, apens and the tanks and amphibian
vehicles they drove. The SPLA forces in Unity Staedong to the SPLA Division IV
which has its headquarters in Rubkona, just outB&ttiu. A majority of Nuer soldiers in
this Division are believed to be from the Bul Nirée.

240. In the vast majority of reported attacks, victimsdawitnesses identified SPLA
soldiers as operating jointly with militia and amnheouth groups from neighboring
counties, namely Bul Nuer and Jagei Nuer fightesnf Mayom and Koch counties
respectively and, in some instances, youth grotugae Mayendit.

241. The government’s offensive strategy in Unity Stegbed heavily on the active
participation of Bul Nuer fighters. In mid-June Z)Japproximately 8,000 armed youth
from Mayom were observed marching southwards pesBentiu POC site, allegedly to
join the offensivé®® The Bul Nuers currently dominate the state’s adstiation,
politically and militarily. Most of them previoushbelonged to the South Sudan
Liberation Army (SSLA), a predominantly Bul Nuemazgd group which was integrated
into the SPLA in 2013 and reportedly joined thehfigg in Unity State once the crisis
broke out.
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242. Since the outbreak of the conflict in December 20f8red towards the Bul Nuer
by the other Nuer tribes has significantly incredecause of the former’'s perceived
support for the government. The Government's usth@fSSLA and the Bul Nuer youth
deepened intra-tribal enmities and historic divisibetween the Bul Nuer and other Nuer
tribes in Unity State, which date back to the isithaer conflicts during the second civil
war in Sudan between 1983 and 2603 hese divisions are largely rooted in the traditio
of cattle raiding. In the April 2015 offensive, thigul Nuer fighters were reportedly
promised a share in the spoils of war taken froatreern and central Unity in the form of
cattle’™ This may explain why a majority of the cattle seiin the SPLA offensive were
reportedly taken to Mayom, where most of the BueMucome from.

243. In some instances the youth groups, particuladynfKoch, were reported to have

carried out attacks on their own but the informatgathered by the assessment team
suggests that the majority of attacks may have kmmported and directed by local

government officials. Numerous testimonies fromneftses and victims indicated that

local government officials from Koch, Leer, Mayendnd Mayom counties may have

been involved in planning and ordering attacksrtuthe offensive.

244. According to credible sources, most of the alliedith groups were not being paid
by the SPLA. Rather, they collaborated in the mmilitoffensive with the understanding
that they would be rewarded with looted cattle abhducted women.

245. With regard to the human rights violations and asusommitted during the SPLA

2015 Spring offensive, information gathered by #@msessment team from credible
sources indicated that the SPLM/A-10 offered littheno resistance to the SPLA, and in
most instances fled to the bush in advance of tAeASattacks. There is insufficient

information as to the extent of alleged human sghblations or abuses committed by
SPLM/A-IO or its affiliated militia in Unity duringhese attacks.

Upper Nile State

Background

246. Since December 2013, Upper Nile State has beescree of some of the heaviest
fighting between the SPLA and opposition forces wied over control of the state
capital Malakal and counties between Malakal andsi&* By October 2014, violence
in Upper Nile had displaced 274,700 persBias.

247. In early 2015, Upper Nile remained volatile, witRIS\ advances into Longochuk
County and clashes in Manyo, Renk, Maban and Naesinties, though, by March 2015,
civilians had cautiously started returning to Malkkn April 2015, fighting resumed
after the defection of Major General Johnson Olpaycommander of a Shilluk militia
awaiting integration with the SPLA3

248. Prior to his defection, Olonyi had fought on behalfgovernment forces against
the mainly Nuer opposition, with units stationedtbe west bank of the Nile, Malakal,
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and Pigi County, Jonglét? This alliance broke down after a series of cortibans - on

1 April, 2015, Olonyi's Deputy was killed on his wdao Akoka County where inter-
communal violence had broken out between Shillu Bxinka, supported by SPLA-
affiliated militia. *** On 21 April, Olonyi’'s men and Dinka bodyguardstioé Upper Nile

Governor clashed in Malakal town, leading to a fotédeover of Malakal by Olonyi’s
forces.

249. Aware of the increasing tension between Olonyi'sés and Dinka militia, and
fearful of renewed targeting of ethnic communiti&illuk and Dinka residents of
Malakal sought safety in the UNMISS POC site. I tlirst week of April 2015,
approximately 4,500 Shilluk arrived in the POC si@lowed by Dinka from Malakal
and Jonglei later that mont#?.Other Shilluk fled across the river to the westlbaf the
Nile, controlled by Olonyi’s militia, and furthenfo Sudan or other parts of South Sudan.

250. Between May and July 2015, the SPLA and Olonyiteds fought over control of
Malakal and the oilfields close to Meftit. While Olonyi announced the official merger
of his militia with the SPLM/A-IO at a press corgece in Nairobi on 1 July, fighting
between his forces and the Government had alreeclyr@d from April onwards.

251. On 15 May 2015, Olonyi captured Malakal from Gowveent forces?® followed
by an offensive from the Nile on the town of Melutith a view to taking the Paloich
oilfields. His forces initially prevailed in takingver Melut but were repelled by SPLA
reinforcements two days later. The SPLA regaineatrob of Malakal on 25 May 2015.
On 27 June 2015, Olonyi’s forces captured Malagainta second time. After the SPLA
retook control of Malakal on 6 July 2015, it lauedhattacks against Olonyi’'s positions in
villages on the west bank of the Nile.

252. At the time of the signing of the peace agreememtugust 2015, the government
held Malakal and most other towns as well as cesntin the east bank of the Nile.
Olonyi’'s forces under the SPLM/A-IO banner held theitory to the west of the Nile,

while Nuer forces in the SPLM/A-IO held countiesthe south of the Sobat river and in
the east, with the exception of Nasir town. Thiaively segmented the control of
Upper Nile State along ethnic lines.

253. Instances of fighting after the signing of the peagreement led to further
displacement of civilians, including those who temlight safety from previous attacks.
By the end of 2015, 308,310 civilians remained ldispd in Upper Nile, with
approximately 45,000 IDPs in the UNMISS POC sitévialakal and another 20,000 in
Wau Shilluk**® IDPs were also scattered in rural areas, ofterobrgach of human rights
observers and humanitarian agenci@s.
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254. In November and December the assessment team ccamietwo missions to
Upper Nile, visiting Maban County, Malakal, MelWau Shilluk and Tonga. It spoke
with victims and witnesses and held meetings wéghreésentatives from the government
and the opposition, and other stakeholders amoeca lbcommunities, civil society and
international organizations. In its evaluation o situation it also reviewed reports from
credible sources.

255. The information received confirms that, in the amumof 2015, parties to the
conflict continued to target communities on theibad their ethnicity and apparent
allegiances. The defection of Major-General Johr@amyi led in particular to targeting
of the Shilluk population in Malakal and attacks and forced displacement of, Dinka
communities from Pigi County, Jonglei State. Evlough violence during the 2015
military campaign was less pronounced than in pperiods, the assessment team
received reports of unlawful killings, attacks otvilans and their property, sexual
violence, forced displacement, as well as civil@sualties and destruction of civilian
property due to failure to take precautions to gebtcivilians from harm during
hostilities. Violations continued even where figigtidecreased. In Malakal town, the
assessment team found the prevailing environmeha@Essment and assaults on civilians
had had a severe impact on the freedom of moveaidhé displaced population.

Killings

256. As indicated in the High Commissioner — UNMISS dd&teport, in 2015, civilians
in Malakal continued to be at risk of being killdchsed on their perceived ethnic
affiliation.*®* When Olonyi's forces captured Malakal in May 20t#ilians reported
extrajudicial killings of Dinka residents at cheokmpts manned by Shilluk militi&? Once
the SPLA gained the upper hand in Malakal, IDPuiadothe POC site reported several
incidents of killing of Shilluk IDPs close to th#esgates by the SPLA. In one incident on
25 May 2015, witnesses stated that the SPLA segghtatee Shilluk men from IDPs of
other ethnicity and killed them. Witnesses alsoortgul that, on the same day, after
guestioning them about the whereabouts of Olorfgi'ses, the SPLA killed at least nine
Shilluk women collecting firewood.

257. On 1 July 2015, opposition forces shot deliberately part of the UNMISS POC
site in Malakal which houses Dinka IDPs, killingeoand injuring eight of the IDPs.

258. In July and September 2015, the SPLA conductedlattan military positions of
Olonyi in villages on the west bank of the Nile opjte Malakal. While there was
apparently no permanent presence of civilians aséhvillages due to previous fighting,
witnesses told the assessment team that many didilg remained close to the village to
tend to their fields and returned regularly to l@dter their belongings and elderly or sick
relatives. Witnesses reported that elderly persdms were left behind were killed during
SPLA attacks.

259. One source informed the assessment team that, aftattack in July 2015, he
returned to his village Obwa to look for civiliafeft behind and found the bodies of a
blind, elderly woman as well as a deaf man, withghwt wounds, in their huts. Another
witness reported that he was in his village of Bitan 2 September 2915 when he saw
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SPLA helicopter gunships and amphibian tanks cngssie river. He and several others
crossed a tributary of the Nile to the west bankhew he noticed his children were

missing, he returned to Ditang to look for themefiegh he reported seeing the bodies of
six dead women on the banks of the river. He alsted he saw two boys of about seven
years of age hanging from a tree.

260. In the following months, the SPLA maintained pasis in the villages opposite of
Malakal town and regularly patrolled the area. Hssessment team learned of several
cases of civilian casualties, for example the igjlin September 2015 of a fifteen year
old boy and his uncle who were shot in their fieldsle harvesting. Two civilians were
also killed and one injured during a separate iwidon 27 September 20%8.0ne
witness reported to the assessment team the disgcofedead bodies with gunshot
wounds on the islands or the river shore betweelakdhand Wau Shilluk.

261. The assessment team also learned of an attack ibykSiorces on Atar Island,
Pigi County in Jonglei State in June 2015. Shilkdmmanders had accused the Dinka
community of hiding fighters and munitions to aktdle Shilluk positions in Pigi. During
that attack on Atar Island, numerous civilians witked. Witnesses told the assessment
team they found six young men and one woman wiifr thands tied with ropes made of
soft grass. Some had allegedly been shot, sonte pigces with pangas (local sickles).

262. Following that attack, the remaining Dinka commurfiom Atar decided to flee
to Malakal. Witnesses stated Shilluk fighters faléal them into the forest and attacked
them. One attack happened about half a day wallisij;nce from Atar. The attackers
started shooting when the group had settled dowregband search for food. Thirteen
civilians were killed, five of them women. One elgeman was found dead, hacked to
death. His hands were tied with bandages. Whermgtbep tried to bury his body, they
were attacked again and ran away through the foessthing Malakal a month later.

263. Civilians were also killed and injured due to irdiminate attacks and the
proximity of military barracks to civilian objectBuring the offensive by Olonyi’s forces
on Melut on 19 May 2015, heavy fighting betweer.SRnd Olonyi’s forces during the
first night concentrated around the UNMISS baserévtban one thousand civilians who
sought refuge inside the POC site and several ledndore gathering around the gates
were caught in the cross-fire. Stray bullets angraxmately twenty artillery shells
landed inside the UNMISS POC site, killing nine ¥&nd injuring elevet?’ It has not
been possible to establish who launched the shwiscaused the casualties. Witness
accounts suggest that both sides failed to takiéceult precautions to prevent harm to
civilians: despite indications of an imminent akathe SPLA remained in its barracks
close to the UNMISS base, failed to set up defenpissitions, and deployed around the
UNMISS base when the attack started. Both forcesd udirect and indirect fire,
increasing the chances of munitions entering thé/IlB& base. Further casualties during
this attack on Melut were reported among the pdjmuiaof Ditoma 1 and 2, two informal
IDP settlements housing about 20,000 Dinka displatem Baliet and Pigi counties.
According to a Ditoma community leader, ten civikaliving in Ditoma were killed and
two seriously injured by cross-fire in May.
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3.

Sexual and gender-based violence

264. As was reported in the UNMISS and various mediarisp SGBV has been a key
feature of the conflict dynamics in Upper Nile $tdtom the onset. As in Unity State,
sexual and gender-based violations in Upper NiteSbollowed armed clashes and took
on an ethnic dimension where usually women belanginthe tribes of opposing forces
were targeted. Given the shift in allegiances @& tharring parties, civilians in IDP
settlements and UNMISS POC sites live surroundedrined groups, be it SPLA or the
SPLM/A-IO, resulting in pervasive insecurity for men.

265. The assessment team received allegations of abdsctsexual assault, rape,
beatings, disappearances and killings of women atakél. These incidents largely took
place as women and girls left the confines of mtite sites in pursuit of livelihood
activities. These acts appear to have been petpetpaimarily by the SPLA in Malakal,
as well as affiliated armed groups.

266. In Maban County, the assessment team receivedatibeg of the rape of four
girls during clashes between SPLA and SPLM/A-ICLiang in April 2015. The team
also heard reports of sexual assaults of elderljn&oat the hands of armed opposition
forces in Pigi County, Jonglei State, which is elts the border with Upper Nile.

267. The assessment team was informed about reportsdattions and rape of women
during the fighting in May, June and July 2015,hmhost allegations pointing to the
SPLA as being responsible. Allegations were alsdénof Dinka militia associated with
the Government in sexual assault cases; thesesclailirequire further exploration.

Abductions, rape and killings of women in andusrd Malakal

268. Between April and December 2015, protection actosumented numerous

allegations of abductions, rapes, killings and gliga@rance of (mostly Shilluk) women

from areas outside the UNMISS POC site as wellrathe roads and pathways from the
POC site to Malakaf®

269. A woman explained to the assessment team thateatrid of November 2015, a

close relative left the UNMISS POC site to colléostwood in the morning and did not

return in the evening. The following day the bodyaavoman was found in an abandoned
house in Malakal town. The woman explained thagmeours in the POC site identified

the body as her missing relative and that she wasd naked (wearing only her

underwear), on a bed with her neck twisted. Thiscdption suggests the victim was

raped prior to her death.

270. Credible sources informed the assessment teamdhang fighting in Malakal
Town on 25 May 2015, twenty-four women from the liski community sought
protection from the fighting in the SPLA base ataAyCompany. The SPLA detained
several of the women who were repeatedly raped.

271. Rapes reportedly occurred when women left the UNBAFOC site to pursue
various livelihood activitie$®® One woman narrated how she and other Shilluk women
encountered five SPLA soldiers on their way from WNMISS POC site in Malakal to
the riverside. The soldiers called on the womestép, but they ran back towards the
site. One of them returned to the UNMISS POC sitly after two days and informed the
witness that she had been abducted and raped lspliiers.

185 5outh Sudan Protection Trends, No. 6, July — Seipte 2015.
166 5outh Sudan Protection Trends, No. 6, July — Seipte 2015.
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272. Another witness described how she fled the scene @pe, afraid that had she
been discovered, she would also have been sexasdigulted. She added that the only
time she ever ventured to town was soon after trerahat the UNMISS POC site from
Wau Shilluk in August 2015. While her friends hafbrmed her that it was unsafe to go
into town she felt she had to take the risk in otdesupplement the rations provided by
the humanitarians in the POC site. As she apprahttteetown, she heard the voice of a
woman coming from a building in the area closeh® &irport, screaming that she had
been captured. She then noticed a group of wonmaring away from that building.

273. One of the risk-mitigation strategies developedtiy community and protection
agencies was for women to go out of the UNMISS R@in groups. This, however, did
not deter assailants or guarantee safety. In f&cta witness explained, “some women
return, but others never come back.” Another soimf@rmed the assessment team that,
on 28 September 2015, her mother and four compardafhthe UNMISS POC site to
collect firewood from Marajak Forest, close to MahTown. The interviewee’s mother
and her cousin separated from the rest of the gaodphave not been seen or heard from
since then. No bodies have been found.

Victims of SGBV

274. As in other parts of the country, women belongimghe ethnic group of a military
adversary faced increased risk of being targetett s&xual violence. Following the
defection of Olonyi, Shilluk women would becomegets of sexual harassment, threats,
rapes, gang-rapes and related killings, particplatithe hands of the SPLA in Malakal.
One Shilluk source emphasised that rapes, abdscton kilings of women were
“intentional acts perpetrated along tribal linesldwever, from discussions with groups
of women and interviews with withnesses and souritewas evident that the risks of
SGBV were a daily reality for all women within tHeOC site. One Dinka woman
explained that “a woman is a woman to a soldiesoMdier is a soldier; they don’t have
their wives here with them so if you go on the wyomy you can be targeted.” Women
thus factored this risk into their decisions to maut of the POC site. It was noted that
Nuer women barely ventured out of the POC site avBilnka women went out if they
were guaranteed protection through family connestior friendship with SPLA soldiers
in Malakal Town. Victims of SGBV specifically inalied young women and girls.

Impact of SGBV

275. One of the most notable impacts of the continue®%® and around Malakal is
the fear and paralysis it has instilled in the camity, particularly women. It was evident
during most of the discussions that women live stade of perpetual insecurity and feel
compelled to take great risks. The assessment sparke to a displaced woman who
noted: “Women are suffering a lot. When we go tartpwe may fall into the hands of
the soldiers, be raped and abandoned; those who tegist would be killed.” Because of
this fear she no longer ventured to town to colfeetvood and greens but would rather
stay closer to the UNMISS POC site. She had nobted SPLA soldiers generally
followed women’s movements with a view to assagltimem.

276. One interviewee noted that, although the SPLA enadlyt gave permission for the
IDPs to move from Wau Shilluk to the UNMISS POQsithey still faced considerable
risks, as women and children travelled by boatigiitrto cross the river and gathered at
UNMISS Bangladesh Force Marine Unit (BANFMU), whetieey waited for the
peacekeepers to collect them in the morning andresitem to the UNMISS POC site.
On the night of her crossing in August 2015, ontess recalled that, while they were
waiting for the peacekeepers, some women in hamgwere captured, sexually assaulted
and killed by SPLA soldiers.
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277. A woman from Obwa, a village opposite Malakal toam the west bank of the

Nile, informed the assessment team that she hddhiée village after SPLA attacks in

July 2015. She explained that, prior to the atté®R]A soldiers would come to her

village in search of opposition fighters. In theucse of their patrols, they would harass
women. She added that, in some cases, they wolgthptt to first befriend the women

but, if they resisted, the soldiers would use fprape them and/or kill them.

278. Women who had been spared the violence had heatd edpes and abductions of
young women who would then be forced to marry ttagjgressors. One interviewee
emphasized the social impact of pregnancies asutref rape within the community,
especially in the overcrowded setting of the UNMIBSC site where there was little
privacy and information travelled rapidly. As maoifythe victims’ husbands were in the
bush while the women lived in the POC site, thews wa risk of increased domestic
violence as family members discovered that mamechen had become pregnant in the
absence of their husbands.

279. A related challenge was the reluctance of womedigolose or report SGBV or
seek assistance for any health issues resulting ff@ violence. Several interviewees
observed the tension between reporting and seakiedical assistance and the fears
women faced as a result of the stigma and socptssures associated with being a
survivor of SGBV. One respondent stressed how #spansibility for the rape was
invariably placed on the woman: “they cannot refi@tause they [are ashamed], if it is
known that they have been raped, the society hiitikt that [they are] not ideal women.”
Another woman who had gone out of the POC site wasl threatened by Government
soldiers but managed to escape unharmed expldi@¢dcér brother blamed her for the
incident when she had reported it to him. Failareeport SGBV meant health risks, such
as HIV and sexually transmitted infections could he mitigated with early reporting
and seeking health services. The consistent lackcobuntability or prosecution for
perpetrators of SGBV has also made women reluttangport.

280. The pattern of harassment and violence against wdmas taken its toll on the
displaced population in Malakal. Many IDPs livingthe UNMISS POC site in Malakal
reported to the assessment team that they netehdesite. This is especially true for the
Nuer population, but also for most Shilluk IDPs a@n some Dinka women. In early
December 2015, Malakal town remained largely dedenith the exception of SPLA
soldiers and their families and the few civilianeoyding services for them. The
restrictions in movement and continued insecuriép &ad an effect on family life. IDPs
in Malakal, Wau Shilluk and Melut shared with thesessment team their concern about
their separation from close family members and éeo&inship networks. IDPs from Pigi
County at the UNMISS POC Malakal site told the assgent team they had not had news
from their relatives displaced to Korway payamjdesPigi, since they were separated in
July 2015.

Restrictions in freedom of movement and arbitrey detention

281. Since 2013, Malakal has changed hands from Goverhtoeopposition forces
eleven times, which resulted in different segmesftshe population being displaced
multiple times. Civilian authorities left Malakabwn in April 2015 and only gradually
returned, starting with the County CommissionerOictober 2015. On 18 December
2015, the caretaker Governor arrived in MalakalisTlaced the control of the town
between April and December firmly in the hands loé {SPLA, affiliated militia and
police forces which had joined the SPLA. With theeption of a few families of SPLA
soldiers, as of December 2015, there was no pemhgmesence of civilians in Malakal
town, even though a small market and some resteukgrerated during the day. The
assessment team observed small clusters of SPidkesphlong the road from the airport
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and on the road leading from the UNMISS POC sitthéoboat docking station. Many of
the incidents of detention reported to the assessteam happened on that road, the
paths leading through the forest next to the raati@river banks of the Nile.

282. The assessment team found that civilian men andemofaced different risks as
they moved through SPLA checkpoints and patrolingas. Shilluk men were suspected
of affiliation with Olonyi’s armed group and weiteus at risk of detention, disappearance
and killing. SPLA soldiers also suspected Shillukmen of spying for the opposition,
harassed them as “wives of Shilluk soldiers,” andasionally held them for questioning.
The assessment team learned of numerous repottsiia Shilluk IDPs moving from
the POC site to Malakal town or the river banksentaken away by the SPLA or simply
never returned to the POC site after leaving ive®& witnesses said they managed to
escape during SPLA checkpoints or patrols whileethremained detained. One IDP
reported he was among a group of Shilluk men wglkin early October 2015, through
the forest on a path parallel to the road leadimgnfan UNMISS marine unit to the
UNMISS POC site. A group of six SPLA soldiers stegghem and took away the fish
and vegetables they carried. When they ran awaysdldiers shot several times in the air
and chased them. When the group arrived at the . BEVRPOC site, one of the men was
missing. The witnesses assumed he had been killed.

283. Women who took the risk to leave the UNMISS Po@ it collect firewood and
edible leaves they planted at the river banks dlsaseShilluk men ventured to the Nile to
undertake their traditional task of fishing weretinely subjected to abusive searches and
prohibited from transporting food from the POC siteMalakal to the west bank of the
Nile.

284. One female witness told the assessment team teatrabelled with a group in
July 2015 from Wau Shilluk to the UNMISS POC siteMalakal. SPLA soldiers taunted
Shilluk women who wore signs of mourning, such a&gevbeads around their right ankle
or their neck, as widows of Shilluk soldiers. Dygrithe search at the assembly place close
to the docking station in Malakal, they singled ¢hse women, ordered them to lie
down, threatened and slapped them, despite themesof UNMISS peacekeepers as
escorts. On 27 September 2015, the SPLA threatendédtain a group of Shilluk men
travelling within a larger group of 271 IDPs towar#lalakal. This was ultimately
avoided as the men returned to Wau Shilluk. Sewaréians in Wau Shilluk told the
assessment team they were afraid to make thatggdram across the Nile due to reports
of abusive behaviour by the SPLA. Credible soureperted to the assessment team that
Shilluk men were frequently held up by SPLA on theay between the Malakal POC
site and the river. In some instances, the soldiengld question and beat the IDPs and
then release them.

285. As of December 2015, inhabitants of the villagepagite Malakal said they had
been unable to take care of their property and theids closer to the village, as the
SPLA was present in their villages. Their movemeat also restricted by the fear of
encounters with SPLA patrols which, as reportedvabsometimes ended with civilians
being killed.

Destruction and looting of civilian property

286. In the aftermath of the hostilities in Melut in M2@15, the town and the Ditoma
IDP settlements, including NGO compounds and theFM$nic were looted®” The

167

See Medecins sans Frontieres, South Sudan: M8messactivities in Melut amid challenges to
access the population in parts of Upper Nile s@eJune 2015 http://www.msf.org/article/south-
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assessment team received information that botheparbnducted such lootings during
their respective control of the town. The assess$neam visited Melut town on 1
December 2015. Despite the time lapse since thdent signs of looting, destruction
and occupation of abandoned houses were visiblseireral residential areas; many
compounds looked abandoned, while a small number fewly built or repaired
fences'®® The team could not verify whether the original ensihad returned to those
compounds, or they were occupied by others.

287. Displaced persons from the villages opposite Mdlakad officials with the
opposition stated that the SPLA burned huts in Ao, Leilo, Obwa and Ditang during
and after its offensive against Olonyi’'s positiamshose villages in September 2015. The
assessment team was unable to access the affattéepbw to verify the extent of the
destruction. UNOSAT satellite imagery from 15 Aug@915 and 15 September 2015
shows extensive destruction in Awarjock and somespaf Leilo as well as the
destruction of individual huts in Ditang and ObwkEhe assessment team could not
determine which of the destroyed area was parhfoéstructure used by the opposition
for military purposes and which were civilian oligec

Denial of humanitarian access

288. In July 2015, the Government prohibited river aimdaacess to Wau Shilluk, by
then hosting a population of almost 20,000 disglapersons®® Due to insecurity of
travel along the river, which had effectively be@m frontline, humanitarian workers
had not been able to reach the west bank of the difice March 2015° After UN
Under-Secretary-General for Humanitarian Affairsised concerns about rising
malnutrition with the Government, the situation noyed in early August 2015 when
food drops were scheduled from the'airYet, only in October 2015 were humanitarian
agencies able to resume regular services betwedak®dMaand Wau Shilluk and re-
establish programs for the displaced community iauvGhilluk. In a meeting with the
assessment team in December 2015, the SPLA Commaniikalakal stated that he was
apprehensive of food distributions in Wau Shillals, he believed any such assistance
would end up in the hands of the opposition forces.

289. After retaking Malakal on 6 July 2015, the SPLAqad tight controls on the
movement of the Shilluk population between Maladkadl Wau Shilluk’?> Hunger drove
much of the displaced population, mainly women &hddren, towards the UNMISS
POC site in Malakal”® Within weeks, the population of the POC site inlakal had
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Al Jazeera published 15 pictures taken in tharati¢éh of the incident, some of which show the
destruction of property. See: http://www.aljazeswen/indepth/inpictures/2015/06/battle-melut-
humanitarian-sanctuary-south-sudan-15061510093b80.

UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 35.

South Sudan Protection Cluster, Protection Sitndtipdate: Upper Nile State (1 June-20 August
2015), 27 August 2015.

Under-Secretary-General Stephen O’Brien BriefintheoSecurity Council on the Humanitarian
situation in South Sudan (25 August 2015).

South Sudan Protection Cluster, Protection Sitndtipdate: Upper Nile State (1 June-20 August
2015), 27 August 2015, p. 2; South Sudan Prote@iaster, Protection Trends: No. 6, July —
September 2015, p. 13; see also Meeting SPLA Comenaad file.

South Sudan Protection Cluster, Protection Sitndtipdate: Upper Nile State (1 June-20 August
2015), 27 August 2015, p. 1.
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increased to more than double its capacity, putinguge strain on the ability of the
humanitarian agencies to keep up with the basidseéthe displaced populatioft.

Recruitment and use of children in hostilities

290. The assessment team received reports of recruitnfidrttys by both parties to the
conflict. According to UNMISS, Major-General Johns®lonyi’'s militia, then with the
Government, conducted forced recruitment of a fiant number of children in Shilluk
communities on the west bank of the NileSources confirmed to the assessment team
that loyalty along ethnic lines is used to pres$amilies to “volunteer” one child among
their offspring. One source stated that childrely@sng as 14 were being recruited. The
assessment team received information on large ntambk children, some of them
younger than 15, being recruited in Maban Countpubh the Mabanese Defence
Forces, a local militia affiliated with the SPLArfenlisting into the SPLA ranks.

Central Equatoria

Background

291. In December 2014, SPLA soldiers from the 2nd Daisin Central Equatoria

State defected to the opposition. In responsengduttie course of 2015, SPLA units,
including a Commando unit, deployed to the areaurmtoWonduruba payam. The
assessment team learned from credible sources thigatSPLA units deployed to

Wonduruba in January 2015, and again in July 20d&5e part of a special commando
unit, composed of Dinka from Bahr el-Ghazal, apptyeoperating outside the normal
chain of command, and reporting directly to Juba.

292. On 10 September 2015, the SPLA clashed with arnredpg in the area of
Katigiri and Mankaro, villages in the Wondurubaareith the SPLA proceeding to kill
civilians and burn and loot civilian proper§. The attacks led to the displacement of
almost the entire civilian population of Wonduryteyam. Many stayed for weeks in the
forest, too afraid to approach the town centersrevbize SPLA was present. Others made
their way to IDP settlements in Lainya, Koda antaluOn 20 September 2015, the
Central Equatoria State Advisor visited Wondurubairtvestigate the incidents. The
SPLA gave assurances to the civilians they coulelyseeturn to their villages.

293. During December 2015 the assessment team recedpaits of attacks against
civilians moving between the forest, their fieldad their homes. As of 31 December, the
SPLA commando unit had remained deployed in Worlthupayam.

294. The assessment team spoke with witnesses andasitiigrities from the affected
area and visited IDP settlements in Juba and Klodgs evaluation of the situation it also
reviewed reports from credible sources.

Killings

295. Witnesses informed the assessment team that, itei@bpr 2015, the SPLA
detained two civilian cattle-keepers to questioenthabout the presence of opposition
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UNICEF and WFP Reach Thousands Of People In SouthrS8tranded Without Humanitarian
Assistance For Months, WFP Press Release, 26 A@gast https://www.wfp.org/news/news-
release/unicef-and-wfp-reach-thousands-people-ssudhn-stranded-without-humanitarian-as
UN Doc., S/2015/296, 29 April 2015, para 12; HGbmmissioner.

UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, para 26.
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fighters in the area. On 10 September, the SPLK the two young men on a search to
locate the base of the SPLM/A-IO opposition. TheeSRvas ambushed twice on the
way, losing a number of their soldiers. One villageid the bodies of the two detained
cattle-keepers were found at the site of the ambwith their hands and legs tied with
ropes. One victim had a gunshot wound to the chhst,other in the forehead. They
assumed the SPLA shot dead the two youth in angé¢heaambush. As in Western
Equatoria, the relation of defected soldiers amdSRLM/A-IO is not always clear. In this
case, the officer publicly declared he would jdie bpposition.

296. After this clash, SPLA arrived in the villages ofownduruba Centre, Katigiri,
Mengele, Mankaro, and Mire. In Wonduruba centreytreportedly engaged in random
shooting. Most of the civilian population had fledthe forest, in fear of reprisals, leaving
behind elderly and physically impaired men and wonao, according to witnesses,
were found shot dead after the attack.

297. The assessment team learned from witnesses aniblersdurces that civilians
were killed by SPLA soldiers when they returnedheir villages in search of food or
missing relatives. For example, villagers found liwaly of one woman who had been
shot while trying to retrieve some beans from heldf On two separate occasions the
SPLA shot and killed young men who had returneth&r village to retrieve personal
belongings, accusing them of being rebels.

298. The assessment team spoke with a family who regpdtat two male family
members had returned to Mondikolo village at thd ehSeptember to search for food.
During the day, the family heard gunshots. Wherir ttedatives did not return to their
hiding place in the forest, some family members twannight to look for them. They
found the two men shot dead and believed SPLA addiiere responsible.

299. On 16 October 2015, SPLA soldiers shot towardsamof three women who had
gone to collect food in Kaya, Mengele village. Ayéar-old woman died, while the other
two escaped. On 25 October2015, two adult brothadsa woman walking with them
were detained by a SPLA soldier in Logili, on theway from Mere Kolong to
Wonduruba centre. According to witnesses, the epldirought them to the SPLA
barracks where the brothers were reportedly exdand their bodies dumped on the side
of the road. The woman was allegedly kept in the/ASParracks though this could not be
verified.

Abductions

300. Credible sources informed the assessment team alleghations of abductions.
On 16 September 2015, a 28-year-old woman was #dxiiand raped by an SPLA
soldier of Toposa ethnicity, about 6 km from Wontha Centre. On 11 October, a 21-
year-old woman and her two small children weregatdy abducted in the vicinity of a
village where the SPLA had recently set up barratkey had been on the way to the
family farm to collect food. Witnesses told the essnent team that in October three
women had gone missing in Mondikolo village, inéhgla 49-year old blind woman.
The witnesses assume they were abducted by the ;SPiti#ey had been killed, their
bodies would have been found.

Destruction of civilian property and looting

301. In addition to UN reporting, other credible sourceported widespread looting of
shops, offices and private homes in Wonduruba @enilankaro, Mengele and
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Katigiri.*”” Witnesses from Mondikolo informed the assessmeamtthey found their
village razed to the ground and the local dispgnksoted a few days after an attack on
their village on 10 September 2015. Witnesses fKatigiri reported that roofs, solar
panels, furniture and electrical appliances werdeld from public buildings, including
Katigiri Primary Health Care Centre and Katigiriirary School. School material and
medicines had also been looted. One witness allggadn early November 2015 at least
six homes were burnt in Katigiri and the schooldalized.

Forced displacement

302. Since the outbreak of violence in September 20i&jdands of civilians had fled
the affected villages for fear of further attachpproximately 11,000 arrived in Lainya,
between September and October, where they sheliaredhurches and schools and
received humanitarian assistance. The assessmant was informed that due to the
presence of SPLA units there not everyone felt safainya.

303. Because of those fears, many families stayed ifdiest for several weeks. Due
to hunger, civilians ultimately were compelled éave the forest, moving to Lainya or
Juba. The harsh conditions took a particular tolkchildren and the elderly. One woman
who arrived in Juba after walking through the fofes a month told the assessment team
that several children died of exposure during theney. As of end of 2015, Wonduruba
centre and other villages in the payam remainedrtles As of January 2016, young men
in particular have remained hiding in the forest.

Western Equatoria

Background

304. Until recently, Western Equatoria had remaineddfrgintouched by the conflict.
Western Equatoria is inhabited by several distugctribes including the Zande, Moro,
Avokaya and Baka. For decades, Western Equatohane felt marginalized by the
SPLM, under-represented in the national governnam oppressed by the SPLA.
Traditionally, Dinka pastoralists from northern teta migrated to Western Equatoria
during the dry season in search of pastures. Modtese cattle keepers were armed and
perceived to be favored by the Dinka-dominatedomati government in Juba. Chief
among complaints made were incidents of civiliansbby SPLA soldiers deployed to
the state.

305. During the current conflict, tensions intensifiemvards the end of 2014 when
Dinka cattle herders from conflict-affected Lakesl donglei states brought thousands of
cattle to Western Equatoria without returning teithstates at the start of the rainy
season. The local communities lost confidence@n3RLA’s ability to protect them, both
because they perceived the SPLA to be Dinka-doeihahd therefore supporters of the
cattle keepers, and because there were indicati@ishigh-ranking SPLA and national
government officials had their cattle herds in VéastEquatoria.

306. In the course of 2014 the Western Equatoria expeeig several clashes between
Dinka pastoralists from Lakes State and host coniiesnin Mvolo and Mundri West
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Countiest” By the end of 2014, tensions between the Dinkdecikeepers and local
population had risen significantly and led to tiededioration of the security situation.

307. Grievances by the Western Equatorians related ¢op#irceived dominance of
Dinka civilians and SPLA in the state, led to tbenfiation of ‘armed defence groups.’ As
these groups grew bolder in their operations, tAe/Salso expanded its presence and
control in the state. The national government waslkgto label the activities of the armed
defence groups as a “rebellion,” whilst state ddfi, including the Governor, presented it
as insecurity linked to the migrating Dinka paslists. While the grievances of the
armed groups have largely remained focused on l@sales of tribal and political
marginalization, some of them claim to have fornatlances with the opposition
SPLM/A-IO whilst others have declared an open iebel against the central
government” In November 2015, the SPLM/A-IO reported that tebits military
commanders were killed when the government launchiestrikes with helicopter
gunships against an armed group in Murri.

308. In Western Equatoria, the SPLA 6th Division is hegpaattered in Maridi, with one
brigade in Yambio, one in Mundri and battaliongimost every county.

309. In Maridi, in June 2015, Western Equatoria autlhesitstated publicly that the
operation of the SPLA commandos brought from oetdinl quell disturbances in the
county, was authorized by higher authorities froaba] without their consent. The
commandos reportedly did not recognize the autharitthe State Government or the
local SPLA command.

310. In its evaluation of the situation in Western Equia, the assessment team
considered numerous reports from credible sourEle.team also conducted a visit to
Yambio in December 2015 and met with governmeniciaf§, representatives of civil
society and UN actors. Consistent with previousrey) the team received information on
killings, assault and harassment of civilians, tagloy detention, sexual and gender based
violence, and the destruction and looting of canliproperty. The visit to Yambio took
place after the assessment team was denied secladiiance by authorities to conduct a
four-day mission to Mundri West and East.

Killings

311. Following the killing of two SPLA soldiers on 21 Ma2015 by unknown
assailants, on 22 May, the local SPLA contingentMondri West began harassing
civilians. During the day the situation rapidly elebrated. The County Executive
Director, who had arrived at the site of the inaidevith Mundri West County
Commissioner to investigate the killing of the t&BLA soldiers, was shot and killed by
an SPLA soldier. Reports received by the assesstaamt confirmed that in Mundri town
for three days, the SPLA looted, destroyed propartg, injured and killed civilians,
including children. SPLA soldiers also surroundiee tounty prison and opened fire on
prison officers, causing the death of one and inguanother. Sources also reported that
children and adults drowned whilst trying to escapw®l their bodies were seen floating in
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UN Doc. S/2014/708, para 22. A major incident innidri West on 2 August 2014 led to the
displacement of nearly 3,000 villagers.

For example two armed groups, the Revolutionary éfieent for National Salvation, REMNASA,
and the South Sudan People’s Patriotic Front (SpRRtOunced in recent months their affiliation
with the Opposition. See - http://reliefweb.int/oepsouth-sudan/south-sudan-s-rebel-remnasa-
merges-splm-io.

Sudan Tribune, SPLM/A-IO two top commanders killgdgovernment forces in Mundri air raids,
27 November 2015. See: http://www.sudantribune.spip/php?article57189.
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the Yei river. Estimates of civilian deaths randexn between 60 and 110 individuafs.
The assessment team received information thatat®-do list of casualties has been
prepared by state officials.

312. In Maridi, violence broke out on 8 June 2015, a d&gr an attack by unknown
assailants on a Dinka cattle camp triggered aiattay raid in the town by Dinka
pastoralists armed with guns and machetes, regutithe death of civilians, including a
headmaster and students from a local school. Sewdtrsesses reported seeing Dinka
students armed and in military uniforms attackihgirt fellow classmates and other
civilians. Humanitarian actors reported that atste@ civilians had been killed?
However, information from other credible sourceggasts a higher number of casualties.
UNMISS was able to gather a list of at least 15pes killed during the incidents which
had not been reported by local officials. On 25eJ2615, SPLA Commandos from Juba
arrived in Maridi, and then moved to Kwanga, wheggording to credible sources, they
started shooting, killing one youth and injuringtrer.

313. Following the violence, an UNMISS human rights tedsited Mundri West town
and met with the SPLA commander of the area. Thmneander admitted that the
military lost control over some of the soldiers ahxed in the killing of civilians. He
pledged to conduct investigations into the incid@md bring to justice those responsible
for the violence. However, to date, UNMISS has maeived any indication that anyone
has been held accountable for the incid&ht.

314. In Mundri West and Mundri East, renewed tensionsséptember and October
2015 also resulted in attacks by the SPLA on aimdi In one instance, following an
ambush on a SPLA convoy on 16 September 2015 ichvhine SPLA soldiers were

reportedly killed, SPLA forces killed civilians andoted and destroyed property in the
town!® Three civilians were reportedly killed by the deld according to information

received.

315. In Yambio, the assessment team received reportsewéral people who were
killed in various parts of the county and town bRL®& and armed groups between
August and December 2015. The assessment teamotvabla to independently verify to
what extent civilians were affected by these claskn 21 August 2015, the Speaker of
the State Legislative Assembly, James Bage Elisa, ambushed and killed in Gangura
payam, near Yambio Town.

316. In November 2015, the Government launched aeritdcld with gunship
helicopters on the camp of an ‘armed defence grougiie Mundri West County. Reports
on the casualties vary greatly, and it is not cliéanvilians were among those killed.
Various media sources reported that the airsti&egeted an armed group that may have
been affiliated with the opposition SPLM/A-10. Thastrikes reportedly resulted in the
killing of two opposition generals together witheage of number of fighters of the armed
group® The assessment team was, however, not able t@endently verify if this
attack had involved civilians as the Governmentietbraccess to the area for security
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Sudan Tribune, SPLM/A-IO two top commanders killgdgovernment forces in Mundri air raids,
27 November 2015. See: http://www.sudantribune.spip/php?article57189.

South Sudan Protection Cluster, Protection TremagiSSudan N. 5 — April-June 2015, July 2015
UNMISS/OHCHR joint report - the State of Human Rightshe Protracted Conflict of South
Sudan — December 2015, pg. 24.

South Sudan Protection Cluster, Protection TremagiSSudan N. 6 — July-September 2015,
November 2015.

Sudan Tribune, SPLM/A-IO two top commanders killgdgovernment forces in Mundri air raids,
27 November 2015. See: http://www.sudantribune.spip/php?article57189.
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reasons. An IGAD Ceasefire Monitoring team dispatcko Mundri in December 2015
was also prevented by the Government from visitheglocation where the airstrikes had
taken place for the same reasdfis.

Arbitrary arrests and detentions

317. In Maridi, following the outbreak of violence in @& 2015, SPLA Commandos
from Juba detained more than thirty youth. The mene later transferred to Juba and
detained without access to legal counsel or treinilfes. Media sources reported that
thirty-three were released in early September withe@ing chargetf’

318. Following his removal from office by the Governmeoh 16 August 2015, the
former Governor of Western Equatoria State, Joggkosoro, was arrested and detained
in Juba by the SPLA intelligence unit. Mr. Bakosaevas released on 21 August without
charge® On 22 December 2015, Mr. Bakosoro was re-arresfted being summoned for
guestioning by the NSS. By the end of January 20k6Bakosoro had not been charged
with an offense and had not been allowed accessunsel.

Destruction of civilian property and looting

319. Information collected by the assessment team ibelicthat the SPLA looted and
destroyed private and public property during theakgion of violence in Mundri town in

May 2015. On 22 May 2015, the Mundri Prison’s wangde was looted of all food,

medication and weapons. On 24 May 2015, fifteenonogtles belonging to one NGO
were stolen by armed men in military uniforms, bedid to be SPLA soldiers. The
incidents in Mundri West and East in September @atbber 2015 also saw the SPLA
carry out extensive looting of houses and shops.

320. Between July and December 2015, in Yambio, destnuatf property and looting
had been a major feature of the insecurity in ¢tivent Between 7 and 10 December 2015,
the Ikpiro, Hai Tarawa, Asanza 1 and Asanza 2 rmmgioods of the town were targeted
for destruction when government forces clashed waitharmed youth group in Yambio
town. Humanitarian agencies reported that more Bt¥nhuts were destroyed and several
hundred others loote®® In the aftermath of the violence, the state gowemt identified
and retrieved looted property from homes of suspéatiuding the military barracks, for
return to the rightful owners. People also repohading to pay SPLA soldiers in order to
ensure that their shops in the Yambio market wooltbe looted?

Forced displacement

321. The May 2015 incidents in Mundri town triggered tHisplacement of about
30,000 people to the surrounding ar€asurther displacement ensued with the violence
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IGAD letter to IMEC. See: http://jmecsouthsudanigtpads/CTSAMM%20V056%20-
%20FREEDOM%200F%20MOVEMENT%20MUNDRI.pdf.

Radio Tamazuj, SPLA army to release 33 detaineddiAgouth today, 4 September 2015.
and the Assessment team meeting, WES | 01)en fi

See - Sudan Tribune, South Sudan president disgiiesr state governors, 16 August 2015:
http://www.sudantribune.com/spip.php~?article56074.

UNHCR, South Sudan Operational Update 1/2016.

South Sudan Protection Cluster, Protection TremagiSSudan N. 6 — July-September 2015,
November 2015.

South Sudan Protection Cluster, Protection Sitndtipdate — Mundri West and East Counties,
Western Equatoria State, 13 December 2015.
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in Maridi in June 2015, when about 22,000 peopiel flhe towrt? The humanitarian
Protection Cluster reported that, by June 2015,vibkence in the eastern counties of
Western Equatoria had resulted in the displacewien,000 peoplé”

322. Over the summer months, the consequence of thengelresulted in the civilian
population fleeing to surrounding forests or vikagand towns some distance aw4y.
While attempts were made by the local authoritieeissure civilians, many people were
still afraid to return and remained in the bush.Mandri East County, when fighting
between armed groups and SPLA flared up again pte@wer 2015, the residents in
Jambo, Lanyi, and Lui fled in anticipation of SPiéprisals:® Furthermore, between 4
and 6 October 2015, following an armed attack oh/SParracks in Mundri town, raids
by SPLA soldiers triggered the displacement of plpulation within the town and in
surrounding villages. The total displacement atterse incidents was estimated to affect
about 50,000 peopf€ In mid-October 2015, UNMISS established a Temporar
Operating Base (TOB) in Mundri West, between therntand the SPLA barracks, to
respond to the insecurity, and to reports thatiaivé were being harassed and targeted by
SPLA forces.

323. The violence in Yambio also resulted in more disptaent of civilians. By 1
August 2015, hundreds of civilians had arrivedret UNMISS compound in search of
refuge and protection. In November 2015, an es&th88,276 people had been displaced
across the whole stat¥.The fighting in Yambio town from 7 to 10 Decemi2815 also
prompted most of its inhabitants to flee. Aboutd® @eople sought protection in an NGO
compound located next to the UNMISS base and huaréam agencies reported a total
displacement of 10,000 peopf&.
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IRNA report, Maridi and Ibba Counties, Western Bqua State, 2-5 July 2015.

South Sudan Protection Cluster, Protection TremaghSSudan N. 5 — April-June 2015, July 2015.
IRNA report, Mundri West and Mundri East Countidg&gstern Equatoria State, 4-10 June; IRNA
report, Maridi and Ibba Counties, Western EquatBtate, 2-5 July 2015.

South Sudan Protection Cluster, Protection Sitndtipdate — Mundri West and East Counties,
Western Equatoria State, 13 December 2015.

Id.

OCHA, Humanitarian Snapshot, November 2015.

UNHCR, South Sudan Operation Update 1/2016.
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Part 3

VI.

Principal findings of OHCHR Assessment Missiorto South
Sudan

324. The following section summarizes the principal fimgb established by the
OHCHR Assessment Mission as a result of its evalnaif information in its possession,
including UNMISS human rights reports, the AU C@port and UNOSAT satellite
imagery that helps inform its assessment of hurigdnis violations and abuses, as well as
violations of international humanitarian law duritltge course of 2015. As previously
documented by UNMISS and the AU COI, from DecemB6d3 into 2014, gross
violations and abuses of international human riglats and serious violations of
international humanitarian law have been perpatrateSouth Sudan by all parties to the
conflict. Some of the individuals responsible fbe tabuses and violations, if established
before a court of law, may have committed crimesumting to war crimes and/or crimes
against humanity.

325. Given the breadth and depth of allegations, thewrity, consistency, recurrence
throughout the period under review, and the siitide in their modus operandi, there are
reasonable grounds to believe that gross violatmmternational human rights law,

human rights abuses, serious violations of intésnat humanitarian law and

international crimes have been committed during520tith the government being the
primary perpetrator. If established before a cofitaw, many of these alleged violations
and abuses may also amount to, depending on thantstances, war crimes and/or
crimes against humanity.

326. The allegations contained within this report shoblel promptly, thoroughly,
independently and impartially investigated and pooged, and those responsible, directly
or as commanders or superiors, should be heldcouac.

Crimes against Humanity

327. The information gathered by the assessment teamgdyr suggests the occurrence
of a widespread or systematic attack against thdiaci population in 2015 in Unity
State. The violence that occurred was defined Hmthits scale and method. The
violations described in this report were not randamcidental or isolated acts of
violence, but rather required a level of preparaticat the assessment team believes is
revealed through the patterns of violent conductthy SPLA, affiliated militia and
county commissioners. In addition, the assessneam tconcludes, given the totality of
the circumstances, it may be inferred that suchick#t were part of a plan or policy to
attack the civilian population.

328. From April 2015 through December 2015, there weastirtt patterns of large-
scale violence against the civilian populationsmarily an identifiable group, Nuer
civilians, their property and livelihoods. This wabaracterized by repeated SPLA
incursions towards civilian towns, villages and g@amg where Nuer civilians were
displaced, many killed and raped, their propertgtiyed and goods and cattle looted.
The widespread, deliberate destruction of civilpgoperty was confirmed by UNOSAT
satellite imagery.

329. These assaults took place over a long period o,tifrom April through
December and in a large geographical area, arapphrently orchestrated by the SPLA.
Particularly important is the scale and type oflations. Thousands of civilians have
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been displaced, with consequent famine-like cométiresulting. The displaced civilian

population in the UNMISS POC site in Bentiu sigedfintly increased over the period

under review, from almost 53,000 in April to 12200 December. Thousands more
were displaced to southern parts of the state. éferenced earlier in this report,

according to UN reporting, the consequence of fbierce has been an estimated 7,165
violent civilian deaths, 829 drownings, 890 ciuilgaabducted and 1,243 ‘lost’ whilst

fleeing.

330. In addition to killings, the assessment team gatheénformation that indicated
patterns of large scale sexual and gender-basdene®m was apparently perpetrated by
the SPLA and affiliated militia on the civilian palation. A large amount of looting
occurred including large scale theft of cattlejrmportant commodity in South Sudan.

331. In 2015 the Unity offensive saw an increase in ldnel of organization and
coordination of violent acts against the populatiSabstantial state military resources
were apparently deployed to fight the oppositioegiBning in April 2015, the SPLA
coordinated with affiliated militia from the Bul Mu tribe as well as with local
government officials, county commissioners, manyhefm Bul Nuers. In mid-June 2015,
thousands of Bul Nuer youth were seen leaving Beantd heading south.

332. The patterns of violations and targeting of an iiiable group suggest a level of
preparation that was probably orchestrated thraugian or policy to attack a civilian
population. The violations described in this remuggest a possible underlying objective
to destroy, persecute or weaken members of an cethroup associated with the
opposition. Much of the violence was orchestratethe areas around Leer. In addition,
the attacks were apparently perpetrated in an @gdmanner — large numbers of SPLA
and associated militia and state officials (couatymmissioners) allegedly displaced,
killed, raped, destroyed and looted. Informatiooviuied to the assessment team indicates
this was allegedly led by military authorities, klose coordination with county
commissioners. The violations followed a regulaitgra making it improbable that the
acts could occur randomly. Moreover, despite putdjgorting by UNMISS and Human
Rights Watch on the violence, the Government eitbéerated or failed to take any
action to protect the population or punish pergetsa which suggests it may have been
condoning and thereby possibly encouraging sudeni@cts.

333. The spreading of state violence to Central and ¥edEquatoria states in 2015
bore many of the hallmarks of the its 2015 offeasiv Unity state — the SPLA allegedly
moving into civilian areas where there was peratingembers of opposition forces,
displacing, killing, looting and destroying. Bug-tlate, though the patterns of violence
are similar, the gravity or scale of the violenaes lapparently not been as large-scale or
systematic as it was in Unity state. Nevertheld®se appears to be a methodical type of
violence committed by SPLA soldiers of moving intoritory that allegedly supports
opponents to the regime, and displacing, killimggting and destroying civilian property,
as confirmed by UNOSAT satellite imagery in Centagjuatoria. In Central Equatoria,
the violence resulted in thousands of displacedlians. Similar to Unity state, the
information gathered by the assessment team sugggeptan or policy to attack any
civilian population.

334. The violations would be consistent with the undedypolitical objective of the
Government to destroy and weaken the oppositioraasas under their control including
local communities perceived to be their supporteraddition, the attacks use significant
amounts of state military resources and are paxaetin an organised manner— displace,
kill and destroy civilian property — which sugge#tss is carried out pursuant to a plan.
And as in Unity state, the Government has takersteps to protect the local civilian
population and punish perpetrators, which strosglygests it was condoning and thereby
encouraging such violent acts.
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B.

Killings

335. The killing of civilians is a violation of internanal human rights law, namely the
prohibition on the arbitrary deprivation of thehtgo life. Article 6 (1) of ICCPR states
that every human being has the inherent right fo that no one shall be arbitrarily
deprived of it. The United Nations Human Rights Quaittee has stressed that the right to
life constitutes “a supreme right from which no afgation is permitted® The
Committee also considers that States parties shakédmeasures not only to prevent and
punish deprivation of life by criminal acts, busalto prevent arbitrary killing by their
own security forces. The prohibition on arbitrargpdvation of life is also part of
customary international law and was also recognizgdhe Committee in its General
Comment No. 24 as a peremptory norm or jus cogsiggnalling that it cannot be
overridden by other nornt§

336. The deliberate targeting and killing of civiliane & non-international armed
conflict is a serious breach of Additional Proto¢idP'and listed as a war crime in the
statutes of several international criminal couffsCertain methods of killing civilians,

such as burning them alive in their homes, alsicatd serious violations of Common
Article 3 to the Geneva Conventions, which explciprohibits cruel treatment and
murder of all kinds. The assessment team has faht pattern of SPLA and SPLM/A-
IO “tactical withdrawals” that leave local poputats vulnerable to retribution from
opposing forces. Given the considerable dangesngrifrom the military operations,

safety measures should have been undertaken tal,awpniin any case reduce to a
minimum, incidental losses.

337. On the basis of the available facts, the assesstant concludes that both sides
have demonstrated a consistent disregard to proteiiins. This finding is consistent
with a broader and intensely troubling featurehef &rmed conflict in South Sudan: based
on the facts collected by the assessment teangjutiian death toll from December 2013
through December 2015 is attributable primarilyttie direct targeting of civilians by
armed actors, rather than to incidental lossesgrfsom cross-fire.

338. Under international humanitarian law, the warriragtigs are required to accord
special protection to certain categories of ciwmdiaincluding children and womé.The
assessment team has identified an extensive bothfasfmation that indicates that both
sides have failed to comply with this obligatiorheTsources of this information include
UNICEF findings regarding the extensive rape anltinigi of children in Unity and,
assessment team documentation of alleged abdudimhskillings of women in Unity,
Upper Nile, and Central Equatoria.

339. The available facts also suggest that forces froth the SPLA and SPLM/A-IO
have played a role in armed attacks of UNMISS P@€s.sAttacks on humanitarian
personnel and installations are proscribed und@rnational humanitarian law and, if
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Human Rights Committee, General Observation No.6clar6 (Right to life), para.l.
CCPR/C/21/Rev.1/ Add.6, para. 10).

AP Il, Art. 13.

Rome Statute Art. 8(2)(e). Note that, although B@&udan is not party to the Rome Statute, the
International Criminal Court could still acquire jgdiction over such war crimes if the situation is
referred by the United Nations Security Council. 8kse Statute of the International Tribunal for
Rwanda.

AP Il, Art. 4(3).
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established before a court of law, depending oncttmimstances, may amount to war

crimes?%*

Deaths in detention

340. The assessment team received reports of mass deatleer resulting from the
detention of men in a container by SPLA forcescamrdination with the acting Leer
County Commissioner. The detention gives rise tlations of international human
rights law first and foremost of the right to lifend also the failure to protect the life of
the individuals in detention, including investigati the cause of their death and
prosecuting those found responsible. Moreoverctmlitions of detention leading to the
death of these individuals amount to torture ameiot cruel, inhuman and
degrading treatment.Regardless of whether the rdmtamen were civilians or fighters,
the SPLA was bound by Article 5 of AP II, as wedl lay its own internal regulations, to
ensure that the physical health of individuals ieth pursuant to the conflict was not
endangered® In addition, the Government has obligations unitégrnational human
rights and domestic law to ensure any detentidavisul and that persons detained are
treated humanely.

341. Civilian government officials, including County Comssioners, that participate in

hostilities are also bound by the rules of inteioral humanitarian law and are subject to
prosecution for war crimes they commit, order, @gpliinduce, aid, abet or otherwise

assist®

342. It is not relevant whether the deaths were intendedarose from extreme
negligence; the conduct violated international hnitaaian law even if the deaths arose
from an omission or failure to prevent, rather tihgndeliberate act®? Under domestic
law, SPLA personnel that mistreat detainees haventtted a criminal offense and are
subject to prosecution and punishment by a mastiatt?* If implicated, the acting Leer
County Commissioner could be subject to prosecutinder the South Sudanese Penal
Code or under international criminal law for sesowiolations of the Geneva
Conventiong®

Starvation of Civilian Populations

343. Conduct that leads to the starvation of the cimilopulation may amount to a
violation of the right to life under the ICCPR. &ddition, the so-called ‘scorched earth’
policy is an impermissible method of warfare uniiernational humanitarian law. The
practice of razing entire villages by burning dolemes while pillaging and destroying
resources constitutes a deliberate deprivationbfdabs indispensable to the survival of
the civilian population. This conduct is clearlyopibited by Article 14 of Additional
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See Tadic (Decision on the Defence Motion fordoutory Appeal on Jurisdiction, 2 October

1995, Para. 129), ruled that war crimes in nonrr@gonal armed conflicts may include serious
violations of common article 3, of relevant prowiss of AP Il and of customary international law;

see also Rome Statute, Art. 8(2)(e)(iii).

AP Il, Art. 5(2), 5(3); SPLA Rules and RegulatioAppendix A, Sec. 77.

See discussion of individual criminal resporgipinfra Part 1, Ill.

See AP I, Art. 5(2)(e).

SPLA Act (2009), Chapter VI, Sec. 77.

Article 8(2)(c) of the Rome Statute defines teiace to life and person, in particular murderlbkimds” of
civilians and detained combatants as a seriouatidol of Common Article 3 to the Geneva Conventions.
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Protocol Il, which forbids the starvation of ciafis as a method of combat. The
assessment team and UNMISS received numerous segfactop burning, cattle raiding,
and looting and destruction of food storage. Thénatation observed in Unity County in
the aftermath of such incidents illustrates theispensability of those resources for
vulnerable communitie®?

Discrimination and Targeting on the Basis of Hinicity

344. Armed groups affiliated with both the SPLA and SPIEMO have reportedly
singled out civilians on the basis of ethnicity— eduDinka, Shilluk, or Darfuri—as
targets for violence or mistreatment. This discnatory treatment is a violation of
international human rights law, namely the rightemuality and non-discrimination as
well as a violation of both Common Article 3 ané tftundamental guarantees set forth in
Article 4 of Additional Protocol IF*

345. Depending on the circumstances, such pattern ofidigatory attacks based on
ethnicity, if established in a court of law, may@amt to war crimes and/or crimes against

humanity**

Sexual and Gender-based Violence

346. The rape, including gang-rape, of women is a serigolation of international
human rights law. Sexual violence is prohibitedabby through the prohibition of torture
and cruel, inhuman or degrading treatment or pumnésti.

347. Rape committed in connection (nexus) with an arnwmhflict breaches
international humanitarian law and may amount twaa crime giving rise to individual
criminal liability.** Additional brutality or humiliation accompanyingapes may
constitute outrages upon personal dignity and dnesitment and give rise to additional
liability for those deemed responsiBté.

348. The assessment team findings suggest that rapebdms an element of an
intentional strategy for terrorizing and punishihg civilian population. If a court of law
concludes these rapes of civilians were widespogaystematic in nature, these offenses
may further amount to the crimes against humarfityape and sexual violené®.Where
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See IPC Report, 22 October 2015. IPC released atigtpting that 30,000 people were estimated
to be experiencing Catastrophe (IPC Phase 5) fongdiseoutcomes in Unity state’s Leer, Guit,
Koch and Mayendit counties. The people who flethtobush during the intensification of violence
between April-June are most affected.

See Art. 26, ICCPR, Art. 2 (3) of ICESCR; CA3(1); APAH. 4(1).

As defined in Article 7 of the Rome Statute.

AP Il, Art. 4(2)(e); See also FurundZija case 998 and Kunarac case in 2001, the International
Criminal Tribunal for the former Yugoslavia, SeecalRome Statute, Art. 8(2)(e)(vi).

Rome Statute, Art. 8(2)(c)(i) and Art. 8(2)(c)(ii).

See “rape” constitutes a crime against humanitieuthe Statutes of the International Criminal
Tribunals for the former Yugoslavia (Article 5(@hd Rwanda (Article 3(g)); see also Art. 7(1)(g)
of the Rome Statute. Note that reports by both tHeC®1 and UNMISS found reasonable grounds
to conclude that crimes against civilians in Sdstilan were committed in a “widespread or
systematic” manner. See Report of The African Ur@mmission of Inquiry on South Sudan,
2014, para. 809; UNMISS Report, May 8 2014, para 8.
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the victims of sexual violence were targeted, hiat@t, or tortured on basis of their
ethnicity, the crime against humanity of perseaut®also applicabl&?

349. The abduction of women in Unity State to serve agvés” to soldiers may
amount to sexual enslavem&htvhich, if established in a court of law and depegdn
the circumstances may constitute a war crime agrih@e against humanii?

Violations relating to the deprivation of liberty

350. The assessment team documented patterns of aybéreest and detention by
government security forces and abductions by astamtimilitia in Juba and Unity State.
Some of these violations were facilitated by theegive powers of arrest and detention
provided for by the National Security Act. Such esmf arbitrary detention are in
violation of the State’s obligations under interoadl human rights law as well as
provisions of national law, including provisionstbe Transitional Constitution of South
Sudan. Abductions by associated militia also ctutstihuman rights violations or abuses.

Crimes against Children

351. The assessment team has received reports of reentiiand use of child soldiers
in Bentiu, Leer, Malakal, and Renk, and in somewinstances directly witnhessed
children in uniform. If, as alleged, forces affied with the SPLA and the SPLM/A-IO
recruited boys younger than fifteen, then thoseigmhave violated Additional Protocol
I1.2° SPLA is also bound by applicable international honrvights law, and South
Sudan’s domestic law, which set a more restrictitandard, i.e. the prohibition of the
recruitment of soldiers under the age of 18.

Destruction and Looting of Property

352. Civilian property is protected under internatiohaman right&° and international
humanitarian law. The deliberate destruction ohspiotected property when there is no
military necessity may amount to a war crime in {iternational armed confliét! The
extensive destruction of residential structuredvialakal between January and March
2014 is an example of damage that appears not ve baen justified by military
necessity. The number, extent, and frequency obhumings across Unity State by the
SPLA and associated militia throughout 2015 alsadléo questioning any military
necessity in carrying out such attacks.

353. The assessment team also documented numerous scoduwrattle raids. These
raids violated the Additional Protocol Il provisigiroscribing pillage and—given the
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Rome Statute, Art. 7(1)(h).

See for example : ICTY, Kunarac et al, Trial ChamBadgment, 22 February 2001, para 539: The
Trial Chamber found that, at the time relevant ®ittdictment, enslavement as a crime against
humanity in customary international law consistéthe exercise of any or all of the powers
attaching to the right of ownership over a person

All enslavement—sexual or otherwise—is specificaliohibited in non-international armed
conflict, per Additional Protocol Il AP II, Art. 2) (f).

AP 11, Art. 4(3) (c).

See Art. 17, ICCPR, “...arbitrary or unlawful intederce with his privacy, family, home.”
Articulated in Rome Statute, Art. 8(2)(e)(xii), whireflects a point of customary international law.
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reliance of the affected communities on cattle agenicy—in some instances further
violated the provision prohibiting the deliberatarsation of civilian population&?

354. The prohibition on pillage extends to property Ingimg to private persons, as
well as to property belonging to communities or #hate?”® The alleged “do what you
can, take what you can” arrangement, by which argmadh groups in Unity apparently
derived their compensation from pillaged goods eatthan from salary, constitutes a
form of organized pillage— conduct which falls withthe prohibition in Article 4 of
Additional Protocol .

Terrorizing and Punishment of Civilian Populations

355. As detailed above, killings and acts of violencéy§cal or sexual) committed
against civilians constitute serious violations bf@iman rights and international
humanitarian law. If it were to be established byaurt of law that such acts are
committed (or threatened to be committed) with bhi@nt of terrorizing the civilian

population, those responsible may additionally hawetated Article 13(2) of Additional

Protocol Il.

Violations of freedom of opinion and expressiorand of assembly

356. Since the outbreak of violence in December 2018 Gbvernment and its national

security apparatus has attempted, with some suctessippress debate and opposition
resulting in fear among the population. Prior td20the Government had closed media
outlets, confiscated newspapers and media equipramessted and detained journalists,
including UN national staff. This pattern of hamasst continued into 2015. Seven

journalists have been killed in 2015. Journalistseh been detained without charge.
Media houses, such as The Citizen have been cldsetiugust the President made a
statement that was perceived as a veiled threatotdnce against journalists. Political

opponents such as the former governor of Westetratega have been detained by the
national security apparatus without access to dets or a lawyer. Civil society actors in

Wau were detained for expressing concern with stimlence, and only released on the
condition they publicly apologize for exercisingthfreedom of expression.

357. Attacks on the freedom of opinion and expressioh peaceful assembly, as well
as arbitrary arrests for exercising these righislate the State’s obligations under
international human rights as well as provisionshef national law, including provisions
of the Transitional Constitution.

Organization of the Relevant Authorities and Amed Actors

358. Following South Sudan's independence in 2011, tRéASbecame the new
republic's standing army and President Kiir its @uander-in-Chief. As of end of 2015,
the SPLA was estimated to have over 100,000 ssldigithough the total figure is
uncertain because of affiliated militia and armexdith groups. It is divided into eight
divisions, with sector, division, brigade and bltacommanders, plus a Commando unit
and Presidential Guard.

22 AP I, Art. 4(2) (g), Art. 14.
228 5ee Commentary to Geneva Conventions IV, Art. 38nuphich AP 11, Art. 4(2) (g) is based.
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VII.

359. In addition to the SPLA standing army, the governimieas apparently used a
diverse range of armed groups. These groups arendioation of national security
officers, militia and tribal youth. Leadership bese forces is often through local political
and military leaders, including county commissiegnémany of whom also hold rank
within the SPLA). The local political leaders halbeen significantly involved in the

mobilization of local youth and militia elements,osking with military leaders to

implement the war strategy and oversee forces esulrces.

360. Armed youth, ranging in age from young childrertheir teens to adults, are an
important component of military operations for bakle government and SPLM/A-IO,
and are often organized on the basis of tribal tiderand drawn from specific

geographical areas.

361. Opposition forces are a combination of standing yaetements of the SPLA
which defected, and tribal youth groups, includihg so-called ‘White Army,’ which is
an amalgamation of Nuer sub-groups from JongleeSta 2015, further defections from
the government to the opposition occurred, largatlluk SPLA forces in Upper Nile.
Despite these defections, in 2015, the oppositamlargely been on the defensive, failing
to launch any major offensive in the country anttikmo major urban areas.

Justice and Accountability

“The government feels secure, that nothing wélidone to them?*

Government and Opposition responses to confligelated violence

Introduction

362. States have an obligation to investigate prompgtigroughly, independently and
impartially any allegations of human rights viotats or abuses, prosecute and punish
those responsible, ensuring victims have an adegaatl effective remedy for such
violations, as well as guarantees of non-recurréfida addition, South Sudan is party to
international treaties that provide for an obligatio investigate allegations of violations
of international law and to prosecute alleged peapars>*®

363. Over the course of the conflict both sides have enagpeated commitments to
protect civilians, end the violence and punish pegiors. A full list of commitments
related to accountability can be found in Apperdix

The Government

364. On 24 January 2014, President Kiir announced th@bkshment of an
‘investigation committee on human rights abuseshdated to investigate human rights
abuses committed by both parties to the corffiict.

224
225

226
227

Witness statement on file.

The Universal Declaration of Human Rights, see hisernational Covenant on Civil and Political
Rights; See also Basic Principles and GuidelineherRight to a Remedy and Reparation for
Victims of Gross Violations of International HumRights Law and Serious Violations of
International Humanitarian Law.

The Convention against Torture and the Geneva Caoiovsnand its Additional Protocols.
Presidential Order 06/2014 (24 January 2014).
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365. On 16 May 2014, President Kiir stated he would geypetrators for the human
rights violations and abuses committed since thdlico began. He said he would “not
protect anybody, and | have instructed the invasttpg committee led by Justice (John)
Wuol Makec to see that all these people who coranhittimes must be punished, if need
be, with death?® The Government informed UNMISS and the UN Assis@ecretary-
General for Human Rights that the investigation cottee report, a consolidation of
three separate reports, covering the SPLA, polik MSS, had been presented to the
President on 2 December 2014.

366. In February 2015, President Kiir made assertions w®enior UN human rights
official that he would release the consolidatediomal investigations report. On 24
February 2015, President Kiir issued Republicane®ido. 6/2015, granting amnesty to
“all those waging war against the State” who regortzovernment-controlled areas to
take advantage of the offer. The order placed malitions on the extent of the amnesty,
leading to the inference that it was a ‘blanket’ nasty that would prevent legal
proceedings against all suspects, without distingtion condition that they report to
Government-controlled areas between 24 February3antarch 2015, when the offer
expired. There was no meaningful response fronStieM/A-10.

367. The Head of the Assessment Mission met with theisén of Defence, the
General Chief of Staff and the Governor of Unitat8tto discuss the alleged violations
committed by SPLA forces in Unity State and elsewhell denied giving orders to
displace, kill or rape civilians and refuted therliea reported allegations made by
UNMISS and AU COI. The officials admitted that chgithe conflict some civilians had
been killed in “cross-fire” between the SPLA and_8RO.

368. The Governor of Unity State informed the Head af thssessment Team that,
following allegations of SPLA violations by HumarigRts Watch, in the summer of
2015 the SPLA had undertaken an investigation andyzed a repofZ’ The Governor
promised he would provide the report to the assessrteam. It was however not
provided. In addition, the Governor stated that ynahthe allegations of violations by
the SPLA were fabricated by persons residing in US® POC sites and by UNMISS
language assistants.

369. With regard to the events unfolding in Wondurubanttal Equatoria State,
described above, a senior state government officfarmed the assessment team that he
had confirmed the accounts of civilians that viakertad been committed by the SPLA
in, and around Wonduruba, in September 2015.

The Opposition

370. In August 2014, Riek Machar, in an interview witheTAfrica Report, claimed his
forces were conducting an investigation into thilinkjs in Bentiu in April 2014. He
stated, “we are also investigating the incidentsciWwhappened, the issue of Bentiu,
which was highlighted. Now it has boiled down tesguad of ten people. So we are
locating them one by oné* Machar had “given instructions to Peter Gadet, vghthe
commander in the area, to locate the ten and iticpkar that guy who had a machine

228
229
230

See http://www.aa.com.tr/en/rss/329575--kiir-vawgry-people-involved-in-s-sudan-crimes.
“They Burned it All,” Human Rights Watch, 22 JulyZ0

“South Sudan's people are forced to fight this wRiek Machar,” The Africa Report, 11 August
2014. See http://www.theafricareport.com/East-Hafriea/south-sudans-people-are-forced-to-
fight-this-war-riek-machar.html.
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gun.” A report would be published and “we will provideto the African Union
commission of inquiry2®> No such report was provided to the AU COI.

371. In February 2015, SPLM/A-IO representatives stafeat it was committed to
investigating the alleged atrocities by its foreeBentiu in April 2014 and throughout
the country. SPLM/A-1IO head of external relatiobsieu Mathok Diing, in an interview
with local media, stated that “we have formed awestigation committee,” and “the
investigations are in Bentiu town alone becauseethere reported massacres in different
areas in South Suda®® Some five months later, in July 2015, Machar infed the
same local media that the SPLM/A-IO had not acjualtablished a committee. He
stated, “honestly, before we could form a commjttbe [UNMISS] investigation came
out on this subject, and we already know who cotealithese crimes...so if there is a
court we will be ready to helg*

372. There is no evidence or available public informataf any genuine Government
accountability efforts, or the results of thoseodff, to investigate, prosecute and punish
violations.

Capacity and competence of the judicial system

373. As this report highlights, much of the violencetliis conflict appears to have been
caused by the SPLA and SPLM/A-IO. Notwithstanding proposed creation of a hybrid
court, discussed below, to prosecute perpetraitoissunlikely the hybrid court have the
capacity to prosecute the thousands of possiblpests This raises the question
regarding what role, if any, there is for the na#ibjustice system of South Sudan. Does
the legal system have the competence and capacitpdependently and impartially
investigate, prosecute, and adjudicate the violatiand abuses of human rights and
violations of international humanitarian law debed in this and other reports?

Role of the National Justice System

Capacity and competence

374. Assisting the Republic of South Sudan in strengtiggiits institutions of justice
was a major plank of the state-building mandateemgito UNMISS in 2011 by the UN
Security Councif*® Since then, the lack of capacity and competencgointh Sudan to
independently and impartially investigate, prosecwatnd adjudicate serious crime has
been well documented by both the High CommissiotMMISS and international
human rights organizatioR¥.In previous reports to this Council, the High Coissioner
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Id.

Id.

“SPLA-10 rebels begin investigation into April 20 Bentiu massacre,” Radio Tamazuj, 25
February 2015.

“Riek Machar admits SPLM/A-1O never investigated Bemassacres,” Radio Tamazuj, 8 July
2015.

See UN Doc. S/IRES/1996 (2011), para. 3 (c) (“...dmpiey its capacity to provide security, to
establish rule of law, and to strengthen the sgcand justice sectors”).

See, e.g., Report of the United Nations High Comiongs for Human Rights on the situation of
human rights in South Sudan , UN Doc. A/HRC/28/49N@i#ch 2015), Report of the United
Nations High Commissioner for Human Rights on tleagion of human rights in South Sudan ,
UN Doc. A/HRC/27/74 (19 September 2014); ‘Incidesftinter-communal violence in Jonglei
State,” UN Mission in South Sudan, June 2012; &eport on the 8 February 2013 attack on Lou
Nuer pastoralists in Akobo West Sub-County, Jon§tate,’ April 2013, UN Mission in South
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had raised concerns regarding the profound deficitshe South Sudanese justice
systen?® These include the lack of fair trial and due pssceghts, arbitrary detention,
and lack of independence among prosecutors ancegudfe lack of access to legal
counsel, legal aid, the application of the deathaftg and the uncertain jurisdiction of
customary court&®

375. In addition to concerns regarding the fairness affdctiveness of the ‘legal
process,’ there is also a deficit in ‘legal toolag¢luding access to copies of laws in force
and a corresponding understanding of how to apgpdynt There is little administrative
support for legal actors and much of the judicitastructure is dilapidated. According
to the former Inspector General of the South Sudalice, seventy per cent of police
officers, who are primarily former SPLA soldiersgalliterate, without the necessary
skills to undertake basic criminal investigationsl anaintain investigation recorés.

376. The lack of independence of South Sudanese prasscand judges has also been
identified by international human rights organieas as a major concern with the judicial
systen?® It is not clear whether state authorities have emelertaken prompt, thorough,

independent, and impartial investigation and prosen of any serious crime. For

example, the assessment team was informed by teextibrces that there is no memory
of the police in Juba effecting an arrest for musdaking place in the capital, including

the killing of prominent journalists.

377. These challenges have only been exacerbated lootiflict. There have been no
prosecutors or judges in the conflict-related asdase December 2013. The Chief Justice
of South Sudan informed a senior UN official thiaére were only two prosecutors in
Central Equatoria, “a state the size of Switzerl#itiThe consequence is that serious
cases are often addressed by traditional custoomangs, which are not equipped to meet
international fair trial and due process standaru$ often act outside their jurisdiction. In
addition, these customary courts often impose uilbwetention, even for minor
offences, and harsh penalties on worfén.

378. In addition to concerns related to capacity, compes, lack of independence and
presence, the other major challenge faced by iatemmal actors providing technical
assistance has been the issue of language anéghkprocess. Though English is the
official language of the country and the legal eystthe overwhelming majority of actors
in the system of administration of justice — polipeosecutors and judges — and citizens,
including victims, witnesses and defendants do sp@tak English. In Juba, the lingua
franca is “Juba Arabic.” Outside Juba, the langusmeken is that of the respective tribes
present in the territory. Throughout South Suddficial documents of the police and the
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Sudan; ‘Ending the Era of Injustice,” Human Rightateét, 10 Dec. 2014.

See e.g., Report of the United Nations High Comimies for Human Rights on the situation of
human rights in South Sudan , UN Doc. A/HRC/28/49NRifch 2015), Report of the United
Nations High Commissioner for Human Rights on tleagion of human rights in South Sudan ,
UN Doc. A/HRC/27/74 (19 September 2014).

Id.

Meeting between former Inspector General for Radind UN Assistant Secretary-General for
Human Rights, February 2015. Note on file.

“Ending the Era of Injustice,” Human Rights Waté&B, Dec. 2014.

Meeting between Chief Justice and UN Assistante®agy-General for Human Rights, February
2015. Note on file.

For an analysis of local justice systems in l@zalnties in South Sudan, see ‘Challenges of
Accountability - An Assessment of Dispute Resoluftincesses in Rural South Sudan,” The South
Sudan Law Society, March 2013. see also ‘Localidaigt Southern Sudan,’ United States Institute
of Peace and the Rift Valley Institute (24 Septen#td0).
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courts are in Arabic or “Juba Arabic”, and similafbr court proceedings because most
legal actors were trained in Sucdh.

379. Where there is a functioning judicial process iacgl, court procedures, though by
law intended to be adversarial, are often a mixashmon law, Shari 'a and civil la®#*

380. Even if there were the capacity and legal skillsridertake criminal investigations

and prosecutions of the violations referenced is itbport, the capacity of prisons in the
country to hold persons in pre-trial detentionlayste convicted is very limited. All state

prisons are dilapidated and do not provide a sa&feyure or humane environment. Prison
security in these prisons is porous and prisonersahle to escape from custody without
difficulty.

381. The national law of South Sudan contains provisigh&h could, theoretically, be

used to investigate and prosecute the most sedooges documented in this report,
including murder, recruitment or use in hostilit@fschildren, deprivation of liberty, rape

and other forms of sexual violence and persecuiivthe basis of ethnicity,. The State’s
obligation to respect, uphold and promote humahtsigs enshrined in the Bill of Rights
of the 2011 Transitional Constitution.

382. Article 9 (2) stipulates that “the rights and freets of individuals and groups
enshrined in this Bill shall be respected, upheld promoted by all organs and agencies
of Government and by all persons.” Individual desiccommit the government to uphold
the preservation of life and human dignity (Artidl&), the guarantee of personal liberty
(Article 12) and freedom from slavery (Article 13)he rights to life and the physical
integrity of an individual are also protected byioal criminal law in several provisions
of the Penal Code Act of 2008, including murdednidpping, rape and other sexual
offences, damage or destruction of property, arfdnoks related to hate speech and
incitement to violence.

383. With regard to children, South Sudan’s domesticislaion codifies many
international and regional human rights standardstald rights and protection: the Penal
Code Act of 2008 and the Child Act of 2008 bothrgnalize child abduction and child
trafficking. The Child Act provides for enforcemewhen it states, “The Government
shall take concrete measures to protect childem fill forms of abuse and to ensure that
any child who becomes the victim of abuse, as seirothis section shall be accorded
appropriate treatment and rehabilitation” (Art. 22)

384. One aspect of the national legal framework thaemsiconcern is Section 43 and
44 of Code of Criminal Procedure Act. ContainedhwitChapter VI, Restrictions on

Initiating Criminal Cases, Section 43, “Cases Imimg Public Servants,” restricts the
prosecution of public servants for certain Penatl€€offenceg? Section 44, ‘Trials of

Offences Against the Government,’ states that “[mderson shall be brought to
trial...without a previous written (italics addednstion of the President or of the person
whom he or she authorizes to give such sanctiooviged that the President of the
Supreme Court of Southern Sudan, by order, cotesita Special Court for the trial of
any person accused under the above mentioned rsectfahe Penal Code or any other
Law.”**® These sections, though lacking clarity, appegréwide immunity to state actors
for criminal activity, and would be inconsistenthwvinternational human rights standards.
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In December 2015, the assessment team monitasedes of legal proceedings in Juba.

Id. Cases monitored by the assessment team inwltriessed the parties being examined directly
by the judge, with prosecution and defense cowfsah remaining silent.

Section 43, Code of Criminal Procedure Act 2008, @ragl.

Section 44, Code of Criminal Procedure Act 2008, @ragl.
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385. The Government has previously issued pardons fenoés against the State. In a
series of “pardons” (amnesties) issued in 20102418, President Kiir pardoned “rebels”
and “militias,” and “other armed group&”

Past Government responses to serious crime

386. In addition to the deficits highlighted above, tf®vernment has repeatedly
exhibited unwillingness to enforce laws which coblel used to hold to account those
responsible for killings, abductions, rapes andeptberious crimes that occurred post-
CPA up until the beginning of the crisis in DecemB613. Prior to independence, the
most serious attack on civilians took place in 200%kobo and Pibor (Jonglei State), in
which it was alleged 1,000 civilians were killed &nymed youth®

387. In the period since independence, several thousiailidns, including women and
children, have been killed or abducted, and prgpextensively destroyed® These
crimes occurred mainly in the context of retaligtattacks and cattle raiding in Jonglei
State, with perpetrators enjoying total impunitgrir the criminal justice system. This is
despite the fact that many of those responsible wegortedly known to local officials.

388. With regard to the killings and abductions that weed in Jonglei from 23
December 2011 to 4 February 2G%2a Presidential Order was issued in March of that
year, establishing an “Investigation Committee amglei State Crisis.” There is no
record of its activities or any public report of ifindings. According to UNMISS, the
Committee was never swornit.

389. In February 2013, further violence between ethnézigs occurred, resulting in the
killing of approximately 118 civilians, including amen, children and the elderfy.
UNMISS issued a public report on these events agdduthe Government to investigate
and punish perpetratof.

390. There appears to be strong political and cultuesdsons for the failures to

prosecute inter-communal violence. In the contdxinarders, rapes and abductions in
Jonglei in 2011 through 2012, UNMISS highlightedttH|[p]art of the reason for this is

the fact that cattle raids and the acts which ag@m them are often portrayed,
including by government, police and judicial oféits as “legitimate” traditional, cultural

practices, rather than criminal offences to be @roted.?**
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Presidential Orders 21/2010, 22/2010 and 06/2013.

See International Crisis Group, Jonglei’'s Tribal fliots: Countering Insecurity in South Sudan, 23
December 2009.

‘Incidents of Inter-communal violence in Jongléate,” UN Mission in South Sudan, June 2012;
and, ‘Report on the 8 February 2013 attack on LoarNastoralists in Akobo West Sub-County,
Jonglei State,” April 2013, UN Mission in South Snd

An UNMISS investigation determined almost 900 lawis had been killed. See ‘Incidents of Inter-
communal violence in Jonglei State,” UN MissiorSiouth Sudan, June 2012, at pg.i.

Report on the 8 February 2013 attack on Lou Nustopalists in Akobo West Sub-County, Jonglei
State,” April 2013, UN Mission in South Sudan atlfy

Id.

Id.

Incidents of Inter-communal violence in Jonglat8tf UN Mission in South Sudan, June 2012, at
pg. 28.
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Accountability and the Peace Agreement

Background

391. On 19 August 2015, under the stewardship of IGAL parties to the conflict
signed the Agreement on the Resolution of the @rifi the Republic of South Sudan,
establishing a Transitional Government of Natiodaity (TGNU)2** Chapter V of the
agreement, ‘Transitional Justice, AccountabilitygcBnciliation and Healing,” contains
provisions for the establishment of three transdilojustice bodies to “independently
promote the common objective of facilitating trutheconciliation and healing,
compensation and reparatiofi®These are the Commission for Truth, Reconciliatiod
Healing, an independent hybrid judicial body, tokbewn as the Hybrid Court for South
Sudan (HCSS), and the Compensation and Reparatighodty. The Agreement
commits the TGNU to “fully cooperate and seek thsistance of the African Union, the
United Nations and the African Commission on Huraad People’s Rights to design, to
implement and to facilitate the work of the agretansitional justice mechanisms
provided for in this Agreement.”

392. For truth-seeking mechanisms to be effective timeust be political will to allow
and actively support an inquiry into past violasand abuses; the violent conflict must
have come to an end; and, there must be interetiteopart of victims and witnesses to
have such process undertaken and cooperate wittGenuine and broad based
consultations as well as needs assessment shoatthbacted to inform the efforts aimed
at truth, reparations and reconciliation.

393. The hybrid judicial court, the HCSS, is to be ebsiied by the African Union
Commission “to investigate and prosecute individubkaring the responsibility for
violations of international law and/or applicableuth Sudanese law, committed from 15
December 2013 through the end of the Transitioralod.”®™” Unlike the two other
bodies being established, Chapter V did not expligirovide a time frame for the
establishment of the HCSS.

Hybrid Court for South Sudan (HCSS)

394. The Peace Agreement did not determine the sedieolCSS, stating this would
be a decision left to the Chairperson of the AU @uossiort*falthough the language of
the text of the Agreement implies it could be base&outh Sudan. Under the heading,
‘Jurisdiction Mandate Supremacy,” the Agreementestathe “[tihe HCSS shall be
independent and distinct from the national judigiar its operations, and shall carry out
its own investigations: The HCSS shall have primaggr any national courts of RSS
(Republic of South Sudanj® In addition, the Agreement states the “HCSS dballe a
permanent legacy in the State of South Sudan Upopletion of its HCSS Mandaté®®

395. With regard to ‘Personnel and Appointment Proceslutee Agreement provides
for the appointment of South Sudanese judges, thaligother legal actors must be
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Agreement on the Resolution of the Conflict in th@@®®ic of South Sudan (19 August 2015).
See Section 1.3 of Chapter V, Agreement on the Reisnlof the Conflict in the Republic of South
Sudan.

See Section 3.1.1 of Chapter V, Agreement on thelR#mn of the Conflict in the Republic of
South Sudan.

Id at Section 3.1.3 of Chapter V.

“The HCSS shall leave a permanent legacy in thie $faSouth Sudan Upon completion of its
HCSS Mandate.” See Section 3.2.2, Chapter V.

Id at Section 3.5.6, Chapter V.
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selected from other African Stat®$.The Agreement suggests the court would lead on
criminal investigations, though it is unclear whathhe South Sudan National Police
would play a role.

396. On 26 September 2015, the AU Peace and Securithdlo(PSC) adopted a
decision regarding the AU COI report, in whichetterated its “conviction of the need to
promote an African solution to the challenges atdhas opposed to a “one-size-fits-all
remedy,” packaged as univers®'The PSC supported the creation of a hybrid tribuna
on the basis it was an “African-led and Africa-ownegal mechanisn?® The PSC
requested the Chairperson of the Commission “te @k necessary steps towards the
establishment of the HCSS, including providing lorgaiidelines relating to the location
of the HCSS, its infrastructure, funding and endmnent mechanisms, the applicable
jurisprudence, the number and composition of judgasileges and immunities of Court
personnel and any other related matté¥slh the context of criminal accountability, the
PSC Communique also stated there was a role fdititaal customary processés.

Chapter V of the Agreement on the Resolution dhe Conflict in the Republic of
South Sudan

397. There are concerns with aspects of Chapter V #late to the seat of the court,
the appointment of judges from South Sudan, théyetitat would lead the criminal
investigations and the possible role of traditiomalstomary processes in ensuring
accountability for gross human rights violationgyntan rights abuses and serious
violations of international humanitarian law, inding those amounting to international
crimes.

398. Basing the HCSS in South Sudan could be advantagesxause it would be close
to victims and witnesses. However, there are sersmeurity concerns for legal actéts.
South Sudan and Juba in particular, have experdenidespread lawlessness, including
killings and violence. Though Chapter V implies tH€SS would have the lead in
investigations, it is not clear whether the Soutid&@ police would have a role. As
referenced earlier, much of the police are illterand investigation tools are modest at
best. There are gaps in criminal procedures andeti@ process. Moreover, there is no
system in place to protect victims and witnessesiytcinfrastructure is dilapidated and
prisons, also derelict, are insecure environments.

399. The majority of judges in South Sudan were educated trained in Sudan.

Though the official language is English, the comnmanguage of the courts and in
official documents is Arabic. Judicial processdmugh formally common law, are in

practice a mixture of common law, Shari‘a and daw. The judges of South Sudan have
no experience in adjudicating complex cases ortingpfegal reasoning in relation to

international crimes. In addition, there have besports of intimidation of judges (and

lawyers) by state actof®’
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Id at Section 3.3.2, and 3.3.5, Chapter V.

See Communique of 5% neeting of the Peace and Security Council (26 S€i5) (‘the
Communique’).

See id, at para. 22 (ii) (a).

Id.

“[Aln appropriate role should be fashioned foditenal justice and conflict resolution
mechanisms, to be established in relationship feittnal accountability processes.” See para. 22
(ii) (b), ‘the Communique.’

See ‘Ending the Era of Injustice,” Human Rights ttatl0 Dec., 2014.

See ‘Ending the Era of Injustice,” Human Rights ttat
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400. For decades, traditional customary processes Hayegthe major role in dispute
resolution among civilians in South Sudan. Tradiiocustomary processes are explicitly
referenced in the Transitional Constitution as are® of law?®® The vast majority of
South Sudanese use such processes to resolvamivitriminal cases, including serious
crime. In some instances, traditional customarggsees have played a role in addressing
violations committed during serious inter-commumialence. Outcomes are primarily
moored in principles of forgiveness and reconddiat as opposed to individual criminal
responsibility?®®

401. Nevertheless, given the breadth and depth as weilpe of the crimes alleged in
this report, it seems highly improbable traditionastomary processes are fit for purpose
— those responsible, possibly in the thousandspramearily SPLA soldiers and SPLM/A-
IO fighters. Moreover, there has been considerabbaal violence perpetrated in this
conflict, a type of violation that traditional costary processes do not provide for
adequate redress in line with international stadglaFinally, there are no due process and
fair trial guarantees and little oversight of custsy decisions by the formal judicial
processe$?’

402. This naturally raises the question; in light of tHeficiencies of traditional
customary processes, and given that the HCSS wij} mvestigate and prosecute a
limited number of senior political and military bbers, there is a need to identify
complimentary means to ensure accountability fa ldrge number of suspects One
possibility is the creation of a specialized judicstructure within the national judiciary
that would be responsible for the investigatiomsgcution and adjudication of violations
and abuses amounting to international crimes.

403. Building on UN experiences and lessons learned fkmsovo and Timor Leste,
consideration should be given to include intermatlgrosecutors and judges, supported
by international investigators, to serve in theioral judicial system, alongside their
existing counterparts, and operating under existaws and proceduré* Of course,
considerable challenges would remain, stated alvatte regard to witness protection and
the safety of judicial actors, in addition to thelgem of a dilapidated prison system and
the current application of the death penalty. Iditah, various provisions of the local
procedure code would need amending to conform ternational fair trial and due
process standards.
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The Transitional Constitution of the Republic of 8o8udan, 2011, Part 1, V.

See ‘Local Justice in Southern Sudan.” USIP/Rifiéalnstitute, 2010.

See ‘Article 14: Right to equality before courtsldribunals and to a fair trial, General Comment
32,” UN Human Rights Committee, UN Doc., CCPR/C/GC/32AR8ust 2007 (“recognizes courts
based on customary law, or religious courts, toyoawt or entrusts them with judicial tasks. It mus
be ensured that such courts cannot hand down ljjaifyments recognized by the State, unless
the following requirements are met: proceedingstge$uch courts are limited to minor civil and
criminal matters, meet the basic requirementsiotiial and other relevant guarantees of the
Covenant, and their judgments are validated by $taiets in light of the guarantees set out in the
Covenant and can be challenged by the parties auedtén a procedure meeting the requirements
of article 14 of the Covenant. These principlesrargvithstanding the general obligation of the
State to protect the rights under the Covenant ppansons affected by the operation of customary
and religious courts,” at para.24).

See, e.g., Regulations UNMIK 2000/6, 2000/34, 268@nhd 2001/2, allowing for the appointment
of international judges and prosecutors to thellpchciary. OHCHR Rule of Law Tools for Post-
Conflict States Rule-of-law tools for post-conflidags, “Maximizing the legacy of hybrid courts.”
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Capacity building and technical assistance

404. The UN and international donors have been engagedpacity-building in South
Sudan since 2005. The priority areas for reformehasen institutions of criminal justice,
with a focus on police, prosecutors, judges ansiopis, as well as training on combatting
sexual and gender-based violence. Internationa¢eo@ind prison experts have been co-
located, co-mentoring their national counterpads ore than a decade. However,
despite the considerable human and financial dagif@ended, there was modest success
in all of these areas. Some members of that sartieeporce were implicated in the
killings of civilians in December 2013.

405. Following the outbreak of violence in December 20b3May 2014, the Security
Council amended the peacekeeping operation’s mendaprioritizing the focus to the
protection of civilians, human rights monitoringdainvestigation, creating the conditions
for delivery of humanitarian assistance and supp®rthe implementation of the
Cessation of Hostilities Agreemetit.Capacity-building support was suspended.

406. More than two years on from the beginning of thaflict, there is considerable
pressure from the Government for the internatic@hmunity to return to providing
capacity-building support. Given the findings instmeport, that in 2015, state actors
primarily bore the greatest responsibility for thielations of both international human
rights law and international humanitarian law ie face of a weakened opposition force
it is not timely to re-introduce UN assistance he form of training and other support to
government entities.

407. Supporting any capacity building activities to goweaent entities would implicitly

condone the violations contained in this reportp&ty building to the transitional
authorities could be viable on the basis that tNT commits to ending the violence
against the civilian population, to the removal parpetrators from TGNU structures,
including the SPLA and the security services, aminahstrates a commitment to
cooperate with the Hybrid Court for South Sudan.

408. If those commitments are made, the High Commissioneuld encourage
exploring technical support to aspects of Chaptesf\the Peace Agreement, including
assistance to consultations as well as a needssasset to inform efforts aimed at truth,
justice, reparations and reconciliation.

409. Such support needs to take account of the factthieae has been wide-spread
displacement and destruction throughout much of ¢bantry, which has severely

weakened and transformed communities and localrgavent structures. Much of the

population is deeply traumatized by the years dflevice. Initiatives related to

reconciliation, including awareness-raising andasiomal consultation process need to
take this into account.

272 UN Doc. S/RES/2155 (2014).
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VIII.

Conclusions

410. Since mid-December 2013, gross violations and abgsaf international human
rights law and serious violations of international humanitarian law have been
perpetrated in South Sudan. This has included kilhigs and other attacks against
civilians, rape and other sexual violence, arbitray arrest and detention, deprivation
of liberty, abduction and violations of child rights including recruitment and use in
hostilities. All parties to the conflict are respomible for violations of international
law. In 2015, however, state actors, primarily boréhe greatest responsibility for the
violations of both international human rights law and international humanitarian
law in the face of a weakened opposition force.

411. The government’s military offensive in Unity State,resulted in the spread of
terror among civilians including killings, widespread sexual and gender based
violence and pillaging of property. In addition to conflict-related violence, the
Government increasingly suppressed freedoms of exggsion and other democratic
rights.

412. The Government’s failure to produce the reports ofits investigations into
violations committed in 2013 and 2014, or to undeake any investigations leading to
prosecutions of the allegations of violations of ternational humanitarian and
human rights law and human rights abuses, raises @stions as to its commitment to
ensuring accountability.

413. The legacy of violence and revenge, lack of poliit will, the patterns of

violations documented in this report, and the impuity enjoyed by perpetrators, will

require far reaching reforms in relation to governance, the security apparatus and
the judicial system in order to provide respect andprotection for human rights and

prevent similar violations from occurring again.

414. The lasting and only viable solution to protect andpromote human rights in
South Sudan is to dismantle the apparatus of viole® and holding to account those
responsible for the immense suffering of the popution. While reconciliation
processes may be an essential part of the peaceodff, the failure to ensure
accountability, including the failure to expeditiowsly establish the Hybrid Court for
South Sudan and the other measures under Chapter 9f the peace agreement will
undoubtedly contribute to new cycles of violence.

Recommendations

415. The High Commissioner reiterates the recommendatia made in previous
reports to the Human Rights Council which remain lagely unimplemented and
remain valid.

416. Recognizing the urgent need to bring an end to thextensive human rights
violations and abuses and violations of internatioal humanitarian law in South
Sudan, and to provide for justice and accountabily, the High Commissioner
appeals to all sides of the conflict to promptly aese hostilities and support the
establishment of the Transitional Government of Nabnal Unity, in order to move
towards a State based on respect for human rightsna the rule of law.
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417. Accordingly the High Commissioner recommends that lh parties to the
conflict:

(@) Immediately desist from violations of internationd human rights law
and international humanitarian law, and abuses of iman rights, in particular those
amounting to crimes under international law, specitally attacks on civilians,
killings, rape and sexual and gender-based violencarbitrary detention, abductions
and widespread looting.

(b) Declare and ensure that violations of internationehuman rights law
and international humanitarian law, and abuses of bman rights will not be
tolerated; and that those suspected of such actslihie removed from duties pending
investigation, or will not be appointed.

418. The High Commissioner recommends that the Transitinal Government of
National Unity:

(@) Ensure that all individuals in South Sudan who suered violations or
abuses of their rights are in time afforded an effetive remedy.

(b)  Ensure that all individuals responsible for orcherating the violence in
South Sudan, namely the political and military leaérship of the parties to the
conflict, are not part of the TGNU and those allegg to commit/have committed
violations and abuses are precluded from running fioelections.

(c) Institute a comprehensive vetting programme compdint with due
process standards as a matter of priority to removefrom, and prevent the
recruitment into State services (including SPLA, lav enforcement and the national
security services) of individuals, especially at s@or levels, on whom there are
reasonable grounds to believe that they have beemvblved in violations of
international human rights law, international humanitarian law, or abuses of human
rights.

(d) Take steps to stop and prevent violations and abuseof the rights of
children, including through actively preventing and combatting recruitment and use
of children in hostilities by parties to the conflct.

(e) Take effective action to eliminate sexual and genddased violence,
including through implementing a gender-sensitive mtection and reporting
mechanism, and through providing redress, rehabilition services and access to
justice for victims.

)] Respect and promote the role of civil society, iteding by ensuring
that freedoms of opinion and expression and of peaful assembly are guaranteed
and ensure the protection of human rights defenderand journalists.

(g) Inrelation to other transitional justice measuresreferenced in Chapter
V of the Peace Agreement, support genuine consultabs, including through public
education programmes so that there is informed paitipation by victims, civil
society women'’s groups and all stakeholders, as wels needs assessment to inform
the efforts aimed at truth, reparations, reconciligion and guaranteeing non-
recurrence.

(h)  Inrelation to criminal justice accountability measures:

0] Extend full cooperation and support to the Hybrid Court by assisting
its investigations and complying with its rulings.

(i)  Consider the establishment of a specialized jud@i structure within
the South Sudan courts to focus on violations andbases amounting to
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international crimes, supported by specifically appinted judges,
prosecutors, lawyers and law enforcement officialsyith the possibility
of embedding international legal actors to work wih South Sudanese
officials. Its jurisdiction would be complementaryto that of the Hybrid
Court.

419. The High Commissioner recommends that the African dion Commission:
(@)  Swiftly establish the Hybrid Court for South Sudan

(b)  Establish a designated unit in the hybrid court tlat provides support to
victims and witnesses, including of sexual violencwith special measures adopted in
the case of children, and ensures their safety argbcurity before, during and after
the proceedings.

(c) Create a designated unit within the hybrid court ddicated to
awareness-raising on the role, functions and procsss of hybrid court, including
regarding sexual violence crimes, and promote viati’s full participation in the pre-
trial, trial, sentencing and reparations phases.

420. The High Commissioner recommends that the Human Rigts Council:

(@) Continue to monitor developments in South Sudan ahto that end,
consider the establishment of a dedicated mechanisan South Sudan to report on
progress towards accountability and the human righd situation.

(b)  Encourage relevant special procedures to visit StluSudan.

(c)  Share a copy of this report with the General Assebly and the Security
Council for deliberation.

421. The High Commissioner recommends that the Internatinal Community

considers applying a phased approach to the provisn of technical assistance to
State institutions, based on progress in the estabhment of the Transitional

Government of National Unity and, in the meantime,consider providing some
support to civil society organizations and the Solit Sudan National Human Rights
Commission.

422. The High Commissioner recommends that the Securit€ouncil:

(@) Remains seized of the matter of criminal accountality for serious
violations of international humanitarian law and gross violations and abuses of
international human rights that have been perpetraéd by all parties to the non-
international armed conflict.

(b)  Consider expanding the sanctions regime by imposina comprehensive
arms embargo on South Sudan.

(c) Failing the expeditious establishment of the HybridCourt, consider
referring the matter to the International Criminal Court.
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Annex |
TERMS OF REFERENCE
OHCHR COMPREHENSIVE ASSESSMENT MISSION ON SOUTH SUDAN

(Human Rights Council-mandated)

1. Mandate and reporting obligations

In its resolution A/HRC/29/13 “A Mission By OHCHRo timprove Human Rights,
Accountability, Reconciliation and Capacity In Sow®udan”, adopted in July 2015, the
United Nations Human Rights Council requested tikeHigh Commissioner for Human
Rights to among other things:

Urgently undertake a Mission to engage with the &oment of the Republic of South
Sudan and to monitor and report on the situatiorhhan rights and to undertake a
comprehensive assessment of alleged violationsbuses of human rights, with a view to
ensuring accountability and ensuring complementantith the African Union
Commission of Inquiry on South Sudan.

The Council requested the High Commissioner togirean oral update at its thirtieth
session (September 2015) and to present a fullrrépaan interactive dialogue at the
Council’s 31st session (March 2016).

In accordance with this mandate, the UN High Cormsioiger for Human Rights
established the OHCHR Assessment Mission to Soudlats (OAMSS), based in Juba.

2.Timeframe

While the resolution itself does not specify a tipexiod for the assessment, its preamble
refers to atrocities committed since the outbrefaki@ence on 15 December 2013. In this
context, the OAMSS will carry out a comprehensigsessment of alleged violations and
abuses of human rights committed from 15 DecemB&B 20 date, with greater emphasis
on those that are continuing and/or have seriopsreeissions to this day. The OAMSS
will also take into consideration any contextuadl asther relevant information that may
fall outside this time frame but that may providbedter understanding of events and that
may be pertinent in understanding continuing hungtts violations and abuses.

3. Legal Framework

The mandate of the OAMSS requires it to monitor eggbrt on the situation of human
rights and to undertake a comprehensive assessmerdlleged violation and abuses of
human rights. The legal framework that underlies #ssessment will comprise of all
obligations assumed by South Sudan under intemedtiouman rights treaties and those
applicable under customary international law. Altgb a non-state actor cannot formally
become party to human rights treaties, it is naweasingly accepted that non-state groups
exercising de facto control over a part of the &gaterritory must respect certain human
rights obligations of persons in that territory. ribg the period covered by the
comprehensive assessment, there existed an inemall conflict, making necessary the
application of international humanitarian law, imrficular provisions of the Geneva
Convention relevant to non-international armed kotisf to measure the conduct in the
conflict of both the Government and non-state argredips.
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4. Methods of Work

In order to carry out a comprehensive assessmemtleded violations and abuses of
human rights by all parties, the OAMSS will condaaiesk review of existing documents
and information, including reports from UNMISS, thevernment, civil society actors and
other relevant sources. The OAMSS will also collaetl document victims’ testimonies
and the accounts of survivors, witnesses and allpgepetrators on key emblematic cases
and incidents with the view of ensuring accountgbil

The OAMSS may as well seek information from oth&levant sources such as satellite
images, authenticated video and photographic nadteand official documents. In
analysing the information collected, it will seekdorroborate facts and accounts to meet
the agreed standard of proof (see below).

The assessment is not intended to prove anythiggrigdereasonable doubt, but rather to
identify and analyse the scale of violations, detpatterns, and identify alleged
perpetrators as well as potential leads or sowtevidence. In line with the resolution,
the assessment will be conducted with a focus om Ihest to ensure accountability for
alleged violations and abuses committed in the sswf the conflict. In this regard, the
concept of accountability will be comprehensivedjlected in the work of the OAMSS,
including assessing the effectiveness of steps@dyréaken by the Government to ensure
accountability for human rights violations and amis Information from the
comprehensive assessment may serve as a refeoehéertaccountability mechanisms set
out in the August 2015 Peace Agreement.

In carrying out its work, the OAMSS will be guided all times by the principles of
independence, impartiality, objectivity, transpangrintegrity and “do no harm.”

5. Witnesses Protection

The OAMSS will take appropriate steps to addressasis and victim protection concerns.
The Team will carry out a protection assessmenkinawith OHCHR methodology and
shall adopt procedures and methods of work aimemtaecting such persons during and
after its work. The assessment will be carried taliing into account UNMISS’ Human
Rights Division strategies for witness and victinotection.

The Government of South Sudan also has an oblig&tigorotect victims and witnesses
and others in South Sudan who will be in contadhwhe OAMSS, and it will be
requested to make an undertaking that no such pesisall, as a result of such contact,
suffer harassment, threats, acts of intimidatititréatment or reprisals.

6. Confidentiality of information

The OAMSS will adopt and fully comply with clear lies on confidentiality and do no
harm principles, including by not disclosing themas of individuals in its public reports
as appropriate, and on the informed consent ofcesuin accordance with OHCHR
methodology. The Team will make sure that such dsteds are well understood by
individuals and organizations it comes into contath. At the end of its work, the
OAMSS will archive all its confidential material iaccordance with standard UN
procedures for strictly confidential material.

7. Standard of Proof

Though this undertaking was an assessment, nelestheonsistent with past practices



A/HRC/31/CRP.6

the OAMSS will base its findings on a “reasonableugds to believe” standard of
proof?”® There are reasonable grounds to believe thatcigeint or pattern of violations or
crimes occurred if the OAMSS has obtained a rediddoldy of information, consistent with
other information, indicating their occurrence. §ktandard of proof may be sufficiently
high to call for judicial investigations into vidlans of international humanitarian and
human rights law as well as international crime#hwegard to assessing information that
identifies alleged individuals to have been invdha the violations, the OAMSS will
comply with the standards that require a relialeybof material consistent with other
verified circumstances, which tends to show thpeeson may reasonably be suspected of
being involved in the commission of violations tuaes.

8. Contact with the Media

All media inquiries should be channelled througa @HCHR Communications Section,
who will, in consultation with the OAMSS and othess appropriate, determine the
appropriate response. A media advisory will bequitbefore the team deploys to Juba.

9. Cooperation with the Government of South Sudan

As set out in resolution 29/13 the OAMSS will engagith the government and make
recommendations for technical assistance, capdmitiding and ways to improve the
human rights situation in the country with the viefyproviding support to the country to
fulfil its human rights obligations. The resolutiatso calls on the Government of South
Sudan to cooperate fully with the OHCHR in the iempkntation of the resolution,
including by facilitating visits and access to theuntry and by providing relevant
information. Such cooperation will involve freedahmovement throughout the territory;
unhindered access to all places and establishmémisdom to meet and interview
representatives of national, local and military hawities, community leaders, non-
governmental organizations and other institutiamg] any such person whose testimony is
considered necessary for the fulfilment of its metedas well as free access to all sources
of information, including documentary material gifdysical evidence.

10. Cooperation with UNMISS and other stakeholders

The OAMSS will work closely with the United Nationdlission in South Sudan

(UNMISS), in particular the Human Rights Divisiorhigzh has a mandate to monitor,
investigate and report on violations and abusesiurhan rights. The cooperation will
include sharing information on key incidents arehtts and in identifying stakeholders for
the OAMSS to engage with. The OAMSS will furthergage with other relevant UN

actors in South Sudan including the humanitarianntty team as well as civil society
entities, and consider the full range of informatiavailable from these sources in
fulfilment of its mandate.

273 See the updated edition of the OHCHR publication “@wssions of inquiry and fact-finding
missions on international human rights and humeaitdaw: guidance and practice” available at
http://www.ohchr.org/Documents/Publications/Col_@ance_and_Practice.pdf.
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Annex I

Chronology of “Accountability” Commitments Made by the Parties

On 23 January 2014, in the Cessation of Hostilifigeeement (CoH) signed between the
Government of South Sudan and the Sudan Peoplésration Movement/Army (in
Opposition) (SPLM/A), both parties to the confligtdertook to “refrain from any acts of
rape, sexual abuse and torture as prohibited byicapfe national, continental and
international instrument€™ In addition, the parties agreed to end: attackaais of
violence, hostility of intimidation against the #i@n population; actions that impede
humanitarian access or the protection and free mewe of civilians; recruitment or use
of children in hostilities by armed forces or nid#; and, mobilization, redeployment, or
movement of forces inconsistent with the signedeagrents. Re-commitments were
made on 9 May 20%#%# and 9 November 201%4°

The Agreement on the Resolution of the Conflictiie Republic of South Sudan, signed
in August 2015, contained commitments to undertalgermanent ceasefire and refrain
from “prohibited actions” that had been previouayreed to in the CoH Agreement of 23
January 20147

Government

SPLA - UNICEF Revised Action Plan to end violatiooemmitted against children
(signed 12 March 2012, and subsequently extend&d).

On 24 January 2014, President Kiir establishediavestigation committee on human
rights abuses,” mandated to investigate humangightises committed by both parties to
the conflict*’®

During President Kiir's meeting with the UN High @eissioner for Human Rights, Ms.
Navi Pillay and the Secretary-General’'s Special i8ovon the Prevention of Genocide,
Mr. Adama Dieng on 30 April 2014, the Presidentesiadhe Government was conducting
investigations into the Juba killings in Decemb@i 2, and that those responsible would
be held accountable and severely punisfied.

Regarding 17 April 2014 attack on the UNMISS POCBior, both Jonglei State and
national Government authorities, including Presidkiir, condemned the attack and
vowed to bring those responsible to justice. Thesigient indicated in late April 2014 that

274
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http://southsudan.igad.int/attachments/article/@&fsation%200f%20hostilities. pdf.

‘Agreement to Resolve the Crisis in South Sudan.’

‘Rededication and Implementation Modalities for @essation of Hostilities.’

See Chapter Il, 1.7, Agreement on the ResolutidhefConflict in the Republic of South Sudan
(17 August 2015).

http://www.unicef.org/appeals/filessMRM_22_Oct.pdf.

Presidential Order 06/2014 (24 January 2014).

“South Sudan on verge of catastrophe,” Openingarkstby UN High Commissioner for Human
Rights, Press conference in South Sudan, Juba, 8028f4: "l welcome...the investigations the
Government says it is undertaking into the madmg# of civilians in Juba in mid-December
which set off the escalation of ethnic-based reeekillings that have ensued over the four and a
half months since then."
(http://lwww.ohchr.org/en/NewsEvents/Pages/Displayblaspx?NewsID=14550&LangID=E).
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the Government was conducting investigations aatl tthose responsible would be held
accountablé®

On 16 May 2014, President Kiir stated he would parpetrators for the atrocities
committed since the conflict began. He said he didnbt protect anybody, and | have
instructed the investigation committee led by &es{dohn) Wuol Makec to see that all
these people who committed crimes must be punishededs be, with deat3®

In August 2014, the Government responded to UNMis&an Rights Division’s 8 May
2014 report — “formation of investigations commattef human rights abuses headed by
former Chief Justice, to investigate abuses amdthwse found to have committed abuses
for prosecution;” “direction of each minister resgible for particular organized forces to
form an investigation committee to investigate irdbuses that might have been
committed by some members of his or her forces ahdre the result of such
investigation with the Investigation Committee afrdan Rights Abuseg®®

The national campaign “Children, Not Soldiers,” adnat ending and preventing the
recruitment and use of children in hostilities bgv@rnment forces by 2016 launched by
the Government and the UN Special Representativ€liddren and Armed Conflict and
UNICEF (6 March 2014); Though formally launchedsitMarch 2014, the campaign was
officially launched at the national level by theM@onment of South Sudan on 29 October
20142

On 10 September 2014, military orders were issyeth® acting SPLA Chief of General
Staff to reinforce the previous order prohibitirige trecruitment and use of children in
hostilities and the occupation and military ussdfools’®

Joint Communique of the government and the Spd&didresentative of the Secretary-
General on Sexual Violence in Conflict on addregsionflict-related sexual violence.
(11 October 2014%°

In February 2015, in a meeting with the UN Assist&ecretary-General for Human
Rights, President Kiir promised to release theomati investigations report into human
rights abuses.

On 24 February 2015, the President Kiir issued Rigan Order No. 6/2015, granting
amnesty to “all those waging war against the Steted report to Government-controlled
areas to take advantage of the offer. The orderedlao conditions on the extent of the
amnesty, leading to the inference that it was arntkét’ pardon that would prevent legal
proceedings against all persons, without distimgtion condition that they report to
Government-controlled areas between 24 February3aniarch 2015, when the offer
expired. There was no meaningful response fronStPleA-10 2%
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UN Mission to South Sudan (UNMISS), Attacks on Gavis in Bentiu & Bor April 2014, 9

January 2015, available at:
http://www.ohchr.org/Documents/Countries/SS/UNMISKRManuary2015.pdf

See http://www.aa.com.tr/en/rss/329575--kiir-vawgry-people-involved-in-s-sudan-crimes.
Republic of South Sudan response, 11 August 204dy Gn file with OHCHR.

See Report of the Secretary-General on childreraaméd conflict in South Sudan, S/2014/884, 11
December 2014.

See Report of the Secretary-General on childreraaméd conflict in South Sudan, S/2014/884, 11
December 2014.
http://www.un.org/sexualviolenceinconflict/joinbmmunique/joint-communique-of-the-republic-
of-south-sudan-and-the-united-nations-on-the-préwefof-conflict-related-sexual-violence. See
also, Report of the Secretary-General on South Si#a@614/821, 18 November 2014.

Republic of South Sudan, Republican Order No. 6/2015
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On 26 May 2015, the Ministry of Defence and Vetstafiffairs issued a Ministerial
Order, No. 2/2015, requesting SPLA to “refrain froediberate attacks against civilians;
sexual violence, rape; use of child soldiers.” ‘®eccommanders and division
commanders are reminded that they are responsibl¢hé conduct of those soldiers
under their command. They shall be held accountiébkbey do not take punitive
measures...” In addition, “GOSS is required to sedorhand punish anyone who has
committed or ordered certain “grave breaches” efltws of war.” Such persons “may be
held individually accountable for war crimes thrbuge process of law.”

SPLA Army spokesperson, Col. Philip Aguer informtb@ media that it had launched
investigations into allegations contained in a HanRights Watch report accusing its
forces of killing civilians in Unity state (23 JuR015)%®

On 31 July 2015, the Ministry of Defence sent &eleto the South Sudan Human Rights
Commission (SSHRC) responding to their letter, “dgations of Massive Violations of
War Crimes and Crimes Against Humanity by the SHidkces,” dated 24 July 2015.
The Minister of Defence stated the concerns exptedy SSHRC would be “passed to
SPLA Chief of General Staff for necessary meastfi@s.

The SPLA has said it is willing to form a team hwestigate the Wonduruba Kkillings in
which the army is accused of attacking civilian8 Geptember 20155

In November 2015 during a meeting with a US delegabf members of Congress,
President Kiir “assured the delegation that hisegoment is committed to justice and
accountability, and those accused of human rigislations will be held accountablé®®

The Opposition

UN Assistant Secretary-General for Human Rightkepasith SPLM/A-IO commanders
in the field, seeking, and receiving their committseto comply with international
humanitarian law (January 2014).

On 29 April 2014, in a meeting with the UN High Canissioner for Human Rights and
the Secretary-General's Special Advisor on the &rgon of Genocide, Riek Machar
asserted that the SPLM/A-IO was conducting its amrestigation into allegations of
abuses in Benti#f?

The SPLM/A-IO commitment agreement with the UN Saledepresentative for
Children and Armed Conflict, to end violations aabuses against children (9 May
2014)%3
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See http://www.sudantribune.com/spip.php?articl&25

Copy of exchange of letters on file with OHCHR.

See http://www.thenationmirror.com/news/south-sudews/1431-spla-to-investigate-wunduruba-
attacks.

“President Salva Kiir Mayardit Welcomed U.S Menef Congress to the Republic of South
Sudan,” Press Release, Office of the President,dveidber 2015.

See supra, “South Sudan on verge of catastro@yehing remarks by UN High Commissioner for
Human Rights, Press conference in South Sudan, 30b&pril 2014. (“We were unfortunately not
able to visit Bentiu on this visit, but we discussiee attack there with Dr. Machar, since the mass
killings in Bentiu were carried out by forces asabeil with the SPLA in Opposition which he
leads. He assured us that he is carrying out hisiowestigation into what happened and that he
will do his utmost to stop his forces from comnnigtisimilar revenge attacks on civilians”)

See https://childrenandarmedconflict.un.org/pressase/parties-to-conflict-south-sudan-renew-
commitment. See also, Report of the Secretary-Geaerehildren and armed conflict in South
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In August 2014, Riek Machar, in an interview witheTAfrica Report, claimed his forces
were conducting an investigation into the killingsBentiu in April 2014°*He stated,
“...we are also investigating the incidents which pemed, the issue of Bentiu, which
was highlighted. Now it has boiled down to a sqoéden people. So we are locating
them one by one.” Machar had “given instruction®&ter Gadet, who is the commander
in the area, to locate the ten and in particulat uy who had a machine gun.” A report
would be published and “we will provide it to théri&an Union commission of inquiry.”

Unilateral communique by SPLM/A-IO on Preventingnflizt-related Sexual Violence -
“Communique of the Sudan People’s Liberation Moeatmand Sudan People’s
Liberation Army (SPLM/SPLA) on preventing ConfliRelated Sexual Violence in South
Sudan,” issued by the Chairman of the SPLM/SPLAekRMachar (18 December
2014)%%

On 29 January 2015, during a meeting on the mamfirike African Union Summit in
Addis Ababa, the UN Assistant Secretary-GeneraHoman Rights received guarantees
from Riek Machar that he would raise the issue afoantability with SPLM/A-IO
Commanders.

In February 2015, SPLM/A-IO representatives stathdt it was committed to
investigating the alleged atrocities by its foreeBentiu in April 2014 and throughout
the country. SPLM/A-10O head of external relatiobfieu Mathok Diing, in an interview
with local media, stated that “we have formed awestigation committee,” and “the
investigations are in Bentiu town alone becauseethre reported massacres in different
areas in South Sudaf’®

Some five months later, in July 2015, Machar infedrthe same local media that the
SPLM/A-IO had not actually established a committde. stated, “honestly, before we
could form a committee, the investigation [by th§]ltame out on this subject, and we
already know who committed these crimes...so if thisra court we will be ready to

help.”’

On 31 October 2015, 53 SPLM/A-IO Commanders sigmadertakings that establish and
reinforce individual and command responsibility fmeventing sexual violence. Those
who signed the undertakings include Lieutenant Gerimhn Buth Teny, Commander of
the SPLA-IO Pagak operational base, 4 Major Gesgrél Brigadier Generals, 9
Colonels, 11 Lt. Colonels and 22 Majét%.
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Sudan, S/2014/884, 11 December 2014.

“South Sudan's people are forced to fight this wRiek Machar,” The Africa Report, 11 August
2014. See http://www.theafricareport.com/East-Hafriea/south-sudans-people-are-forced-to-
fight-this-war-riek-machar.html.
http://www.un.org/sexualviolenceinconflict/presease/south-sudan-united-nations-special-
representative-welcomes-spla-io-action-plan-to-catambpe-in-war-and-undertakings-by-
commanders.

“SPLA-10 rebels begin investigation into April 20 Bentiu massacre,” Radio Tamazuj, 25
February 2015.

“Riek Machar admits SPLM-IO never investigated Bemtiassacres,” Radio Tamazuj, 8 July 2015.
http://reliefweb.int/report/south-sudan/un-envoglsomes-spla-io-action-plan-combat-sexual-
violence-conflict.
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