
right to speak to the government does 
not oblige it to listen at all times and in 
all ways. You cannot barge into your sen-
ator’s office and demand a meeting on 
the spot. (For this reason, some courts 
have held that public officials are free to 
use the mute feature, so they do not see 
messages from particular users.)

Instead, the First Amendment 
problem with blocking is that it pre-
vents the blocked users from speak-
ing to other users. A blocked user on 
X cannot respond to a tweet, which 
means that the thread of replies to 
a politician’s tweets could become 
a supporters-only zone. The same 
is true for a user blocked from com-
menting on a government agency’s 
Facebook posts.

A
L M O S T E V E RYO N E W H O 

uses social media agrees 
that sooner or later you 
need to use the block but-
ton. Maybe it is a spam-

mer who wants you to buy an obscure 
cryptocurrency, maybe it is an obses-
sive sports fan who directs obscene ti-
rades at fans of rival teams, or maybe 
it is a stalker who keeps showing up in 
your mentions. People have all kinds of 
good reasons for blocking other users.

But in at least some situations, the 
Supreme Court held this spring in a 
case called Lindke v. Freed,a it is illegal 
to block other users. If you are a gov-
ernment official, and you are using 
social media as part of your job duties, 
they may have a First Amendment right 
against being blocked. Indeed, even if 
you also use your account to post pic-
tures of your cat and birthday wishes 
for your friends, your official position 
may put the block button off-limits.

In this column, I will give some 
context on Lindke and its implications 
for government and citizen speech on 
the Internet. This is the second in a 
series on how the legal landscape of 
U.S. law on online speech is changing 
rapidly. Future columns will deal with 
platforms’ liability, app bans, and 
other high-profile controversies.

Legal Background
Identifying the First Amendment 
speech interests of users blocked by 

a Lindke v. Freed, 601 U.S. 187 (2024)

government officials is a little tricky. 
The obvious but not-quite-right answer 
is the constitutional right “to petition 
the Government for a redress of griev-
ances.” But this principle is limited. The 
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The crucial issue in most social-
media blocking cases has been wheth-
er the blocker is acting in a “public” or 
“private” capacity. The First Amend-
ment says that “Congress shall make 
no law ... abridging the freedom of 
speech.” So while being blocked might 
abridge your speech, it only becomes 
a constitutional issue if the blocking 
happens because the government or-
dered it—in constitutional terms, if 
the blocking is “state action.”

Usually it is obvious whether there 
is state action or not. When a state 
government enacts a law requiring so-
cial-media companies to block minors 
(as I discussed in my May 2024 Com-
munications column), that is clearly 
state action, for which the govern-
ment must provide a sufficient legal 
justification. But when you unfriend a 
nosy neighbor on Facebook and keep 
them from seeing your posts, that is 
not state action. Private citizens can 
block to their heart’s content, for any 
reason, or even for no reason at all.

The first and most famous block-
ing case illustrates why state action 
has been such a recurring challenge. 
Ex-President Trump started using 
Twitter in 2009 when he was just a pri-
vate real-estate developer and reality-
TV host, and continued to use it heav-
ily after he was elected in 2016. He was 
almost as prolific a blocker as he was 
a tweeter.

Two federal courts held that he 
was acting as President Trump, rath-
er than as citizen Trump, when he 
used Twitter.b For one thing, he used 

b Knight First Amendment Institute v. Trump, 302 
F. Supp. 3d 541 (S.D.N.Y. 2018), aff’d, 928 F.3d 
226 (2d Cir. 2019).

government resources on it; he was 
assisted in tweeting by Dan Scavino, 
the White House Director of Social 
Media. (Trump’s famously ungram-
matical and seemingly off-the-cuff 
Twitter style was in fact a carefully 
crafted media presence.) For anoth-
er, he used @realDonaldTrump for 
official business: announcing nomi-
nations and firings, declaring policy 
moves, and making what even his 
own press office characterized as of-
ficial statements. But because the 
case was still pending at the Supreme 
Court when he lost the 2020 election 
and ceased to be a government offi-
cial, it became moot and is no longer 
a precedent.c

The Lindke v. Freed Case
The Trump case opened the flood-
gates for other suits against politi-
cians over their social-media policies. 
Officials at all levels of government, 
from school board members to Rep-
resentative Alexandria Ocasio-Cortez, 
were sued by constituents they had 
blocked. The plaintiffs won most, 
but not all, of these cases. The courts 
frequently had difficulty explaining 
whether an official’s social-media 
posts were public or private, and in 
April 2023, the Supreme Court agreed 
to hear two cases to clarify the issue.

In Lindke v. Freed, James Freed cre-
ated a private Facebook page in 2008 
when he was a college student, then 
later made it public. In 2014, he was 
appointed city manager of Port Hu-
ron, Michigan, and started mixing 
posts about his official duties (such 
as whether city residents could raise 
chickens) and personal posts (such 
as family photos). He blocked Kevin 
Lindke over criticism of Port Huron’s 
pandemic response.

Another case, O’Connor-Ratcliff v. 
Garnier, involved two school board 
members who created Facebook 
pages for their campaigns, and then 
used the pages to post news about the 
board’s activities and solicit feedback 
from constituents.d They blocked 
parents of children in the district for 
posting repetitive comments—includ-

c Biden v. Knight First Amendment Institute, 141 
S.Ct. 1220 (2021).

d O’Connor-Ratcliff v. Garnier, 601 U.S. 205 
(2024).

ing “nearly identical comments on 42 
separate posts on O’Connor-Ratcliff’s 
Facebook page.”

Although the facts in the two 
cases were quite similar, the appel-
late courts took very different ap-
proaches to them. The Sixth Circuit 
held that Freed’s Facebook account 
was private, because he did not use 
government resources to run his the 
account and he was not required to 
post as part of his official duties. But 
the Ninth Circuit held that O’Connor-
Ratcliff and Zane were acting as pub-
lic officials because there was a “close 
nexus between the Trustees’ use of 
their social media pages and their of-
ficial positions.”

The Supreme Court used Lindke to 
announce a new two-part test. (As it 
often does when it hears two related 
cases, it remanded O’Connor-Ratcliff 
for a fresh look in light of the Lindke 
decision.) Justice Barrett’s crisp opin-
ion focused on the authority govern-
ments confer on officials to act on 
their behalf. According to her opin-
ion, an official’s speech is state action 
when they “(1) possessed actual au-
thority to speak on the State’s behalf, 
and (2) purported to exercise that au-
thority when [they] spoke.”

On the first prong, not everything 
an official says is within the scope of 
their job duties. Barrett explained, 
“imagine that Freed posted a list of 
local restaurants with health-code 
violations,” even though his responsi-
bilities did not include public health. 
This would be private speech, because 
only the Health Department has re-
sponsibility for enforcing the city’s 
laws on safe handling of food.

On the second prong, even officials 
can speak unofficially. If a school-
board president had described a new 
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lic’s speech, and good for government 
ethics.

At the same time, Lindke has some 
surprising, and perhaps unintended, 
implications. One is that it may in-
hibit government agencies from en-
gaging with the public on social me-
dia. Deleting comments and blocking 
users are essential tools of content 
moderation, without which the qual-
ity of discussion rapidly declines. 
Anyone who has a social-media pres-
ence knows that spammers, trolls, 
and abusers breed on unmoderated 
comments sections like fruit flies on 
a rotting banana.

Technically, Lindke is silent on 
whether government officials may 
sometimes be justified in block-
ing other users. It answers only the 
threshold question of when a person 
is acting in their official capacity, not 
the substantive question of what ac-
tions officials can take.

But other cases paint a discourag-
ing picture. The city of Sammamish, 
WA, for example, had a social-media 
policy that it would delete off-topic 
comments from its Facebook posts. A 
federal court held that this was a viola-
tion of the First Amendment, because 
it was a content-based restriction on 
speech.e Under this rule, Facebook 
users have a right to post restaurant 
reviews, childish insults, and memes 
about YouTube stars on any govern-
mental post they want.

This may be good for individual 
users, but it is bad for public engage-
ment. If a governmental body cannot  
keep its social-media comments from 
descending into chaos and abuse, 
it may choose to disable comments 

e Kimsey v. City of Sammamish, 574 F. Supp. 3d 
911 (W.D. Wash. 2021).

policy to friends at a backyard bar-
becue, that would be private speech, 
even though the exact same state-
ments might be state action if he gave 
them while standing behind a podi-
um at a press conference.

Importantly, the opinion ex-
plained, the right unit of analysis 
for social-media speech is the post, 
not the account. Freed’s account, 
for example, was not all public or all 
private; it mixed posts of both types. 
And even individual posts can re-
quire subtle analysis. A mayor who 
announces a temporary suspension 
of alternate-side parking might be en-
gaged in state action, but if the mayor 
merely reshares an announcement 
posted elsewhere, it might be private.

Unanswered Questions
Lindke v. Freed is short, engaging, and 
persuasive. It is hard to argue with its 
examples. And it has some notable 
virtues.

For one thing, the granular per-
post analysis is a significant im-
provement over the all-or-nothing 
approach of classifying an entire ac-
count as public or private. Freed’s ac-
count is a good example, since it long 
predated his appointment, and he 
continued to post Bible quotes and 
dog pictures afterwards. The distinc-
tion is a heartening sign that the Su-
preme Court can sometimes rise to 
the occasion when technical knowl-
edge is required.

The opinion is also honest about 
its consequences. Because blocking is 
an account-level action, it means that 
the blocked user cannot comment on 
any of the blocker’s posts, whether 
they are classified as private or public. 
But this means that if Freed blocks 
Lindke because he objects to Lindke’s 
comments on his dog photos, Freed 
is also blocking Lindke from city an-
nouncements.

“A public official who fails to keep 
personal posts in a clearly designated 
personal account therefore exposes 
himself to greater potential liability,” 
the opinion explains. This may seem 
like a harsh outcome, but the rule 
creates good incentives. It encour-
ages politicians and public servants 
to clearly separate their personal, 
campaign, and official social-media 
presences. That is good for the pub-

entirely. To be sure, some of the best 
governmental social-media usage is 
broadcast-only: the Consumer Prod-
ucts Safety Commission posts surreal 
memes, and New Jersey disparages 
other states. But still, something has 
been lost when people who want to 
seriously discuss policy cannot do so 
in the same place where their govern-
mental officials are actually talking 
about it.

Lindke’s focus on individual posts, 
however, may offer a productive way 
forward. The Sammamish case, and 
others like it, have turned on courts’ 
findings that governments create 
“designated public forums” when 
they post on social media. A desig-
nated public forum is a space opened 
up by government for public discus-
sion and debate. Governments are not 
required to create designated public 
forums, but once they do, they must 
genuinely allow speech on any subject 
from any point of view.

Lindke, however, suggests that the 
relevant public forum might not be 
the account but instead each indi-
vidual post. In that context, there is 
a stronger argument that each post 
is instead a “limited public forum” 
devoted to discussion of one specific 
subject: this post is about garbage 
collection, that one is about City 
Hall’s business hours, and so on. 
Government can generally enforce re-
strictions on speech to keep a limited 
public forum dedicated to its particu-
lar subject. If so, then off-topic com-
ments really can be off-limits, and 
governments may have more leeway 
to engage in content moderation 
against spam and abuse.

The judicial system is sometimes 
accused of being out of touch with 
technological changes. But Lindke is 
an example of a court engaging pro-
ductively with new communication 
technologies. The Supreme Court’s 
opinion is a modest, incremental step: 
resolving the case before it, while pro-
viding some helpful guidance for fu-
ture ones. 
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